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No. 14,655 


APPELLANT’S STATEMENT OF QUESTIONS PRE- 
SENTED 


Appellant, a veterans’ preference eligible within the 
meaning of the Veterans’ Preference Act of 1944, was 
erroneously dismissed from a nonsensitive job with the Na- 
tional Labor Relations Board under the Government em- 
ployee security program held inapplicable to a nonsensitive 
job in Cole v. Young, 351 U.S. 536. The questions presented 
are: : 


1. Whether appellant is barred from reinstatement in his 
job by the doctrine of laches because of his failure to file 
action prior to the Supreme Court’s decision in Cole v. 
Young. 

2. Whether appellant has failed to exhaust his adminis- 


trative remedies by failing to appeal his discharge to the 
Civil Service Commission, although as a matter of fact and 
of law no Civil Service Commission review is available to 
him. 

3. Whether, in the absence of an appeal to, and a refusal 
by, the Civil Service Commission to review appellant’s dis- 
charge, the Veterans’ Preference Act requires appellant’s 
reinstatement because of his discharge under the inappli- 
eable security program. 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,655 


GEORGE E. EVANS, 
v. 


BOYD LEEDOM, ABE MURDOCK, JOSEPH A. JENK- 
INS, PHILIP RAY RODGERS, STEPHEN S. BEAN, 
Appellees 


Appellant, 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 


This is an appeal from the order of the United States 
District Court for the District of Columbia granting sum- 
mary judgment for appellees. This Court has jurisdiction 
under 28 U.S.C. Section 1291 (J.A. 59, 60). 

Jurisdiction of the cause below was based on 28 U.S.C. 
Sections 1331, 1332, 2201, 2202, 5 U.S.C. Section 1009 and 
District of Columbia Code Sections 11-301, 11-305 and 11- 
306 (J.A. 1-7). 


STATEMENT OF THE CASE 


This is a suit for reinstatement under Cole v. Y. oung, 351 
US. 536, and is predicated upon appellant’s erroneous re- 


(1) 
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moval, under the Government employee security program, 
from a position with the National Labor Relations Board 
designated as nonsensitive. 

For a number of years prior to 1954, appellant had: been 
employed as a Field Examiner with the National Labor Re- 
lations Board, a position classified as ‘‘nonsensitive”’ (J.A. 
2, 31, 34). Prior to 1954, appellant, an honorably discharged 
veteran of World War II, had become @ ‘‘preference eligi- 
ble’’, entitled to the penefits of the Veterans’ Preference 
Act, 5 U.S.C. 851, et seg. (J-A. 2, 34). On April 6, 1954, 
after having been served with charges under the security 
program (Public Law 733 and Executive Order 10450) 
and after a hearing in which appellant denied all the mate- 
rial allegations against him, appellant was determined 2 
security risk and discharged from his position with the Na- 
tional Labor Relations Board under the authority of Public 
Law 733 and Executive Order 10450 (J.A. 8, 57). 

Appellant’s requests to the National Labor Relations 
Board for reinstatement on the ground that he was er- 
roneously dismissed under the security program from 2 
position designated as nonsensitive having been refused 
(J.A. 31, 32), he brought this action to obtain reinstate- 
ment in his job2 Appellant moved for summary judgment ; 

instatement is based upon the narrow 


we cannot refrain from pointing out 
j questions .all 


of evidence was presented and no 


against ap 


Thus, appellant was 
: his di 
of the unsupported 
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appellees cross-moved for summary judgment on the 
grounds that appellant was barred by laches, by failure to 
exhaust his administrative remedies and because he had 
sustained no redressable injury in the absence of a refusal 
by the Civil Service Commission to review his discharge. 
The District Court denied appellant’s motion for summary 
judgment and granted summary judgment for appellees 
without opinion (J.A. 59). The facts and circumstances 
bearing upon appellees’ three contentions against appel- 
lant’s reinstatement are more fully stated in the Argument. 


STATUTORY PROVISIONS, EXECUTIVE ORDER AND 
REGULATION INVOLVED 


The statutes involved are Public Law 733, 81st Cong., 2d 
Sess., 64 Stat. 476, 5 U.S.C. Section 22-1, and Section 14 of 
the Veterans’ Preference Act of 1944, 58 Stat. 390, 61 Stat. 
723, 5 U.S.C. Section 863. The Executive Order involved 
is Executive Order 10450, 18 Fed. Reg. 2489, 6583. The 
Regulation involved is a Civil Service Commission Regula- 


tion, 5 CFR 9.106(d). 

The pertinent portions of the Veterans’ Preference Act, 
Public Law 733 and the Civil Service Commission Regula- 
tion are set forth in the Appendix to this brief (pp. 16-17, 
infra). 

STATEMENT OF POINTS 

Appellees having conceded below that appellant was dis- 
charged from a position designated nonsensitive, under a 
security program held inapplicable to nonsensitive posi- 
tions in Cole v. Young, 351 U.S. 536, the court below erred 
in granting summary judgment to appellees because: 

(1) Appellant is not barred by the doctrine of laches 
since he was not required to bring suit during the pendency 
of the Cole case; 

(2) Appellant has exhausted his administrative remedies 
since as a matter of fact and of law he had no available 
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review in the Civil Service Commission from his security 
dismissal; and =o 

(3) Appellant having been dismissed under an inappli- 
cable security program from a nonsensitive job, his re- 
instatement is required by the Veterans’ Preference Act. 


SUMMARY OF ARGUMENT 


Appellees having conceded that appellant was dismissed 
under the inapplicable provisions and procedures of the se- 
curity program (Public Law 733 and Executive Order 
10450) from a position designated nonsensitive, this case is 
controlled by the decision of the Supreme Court in Cole v. 
Young, 351 U.S. 536. Appellees concede that appellant was 
discharged under the inapplicable statute and Executive 
Order but assert three ancillary defenses, all without merit 
—laches, failure to exhaust administrative remedies, and 
absence of standing to assert violation of appellant’s Vet- 
erans’ Preference Act rights: 


I 


Appellant is not barred from reinstatement by the doc- 
trine of laches. In Duncan v. Summerfield, 102 App. D.C. 
——_, 251 F. 2d 896; followed in Tucker v. Brucker: and 
Bernabei v. Summerfield, 102 App. D.C. ——,, 251 F. 2d 898, 
this Court adopted the rule long applied in the Court of 
Claims that “a dismissed government employee acts reason- 
ably, and is not guilty of laches, if he awaits the result ‘of 
a suit by another employee who was dismissed in: similar 
circumstances.” Appellant was not therefore required to 
bring a separate action during the pendency of Cole v. 
Young in the federal courts to test the identical issue there 
presented. =3 3 Lex 

Indeed, appellant’s case is stronger than that of Duncan, 
Tucker or Bernabei. The period of delay between dismis- 
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_, sal and the decision of the Supreme Court in the Cole case 
- was longer in each of those cases than in the instant case. 
Moreover, the record at bar presents voluminous evidence 
of appellant’s diligent efforts prior to the Cole decision to 
obtain ‘a lawyer who would seek legal redress on his behalf, 
evidence missing from the three aforementioned cases. 


I 


Appellees urged below that appellant failed to exhaust 
his administrative remedies because he had taken no appeal 
from his dismissal to the Civil Service Commission. But 
it is perfectly clear that asa matter of fact and of law Civil 
Service Commission review was unavailable to sppeliant 
both before and after the Cole decision. 

Appellant was discharged “under Public Law 733 and 
Executive Order 10450” (J.A. 8, 57). Both the statute and 
the order preclude Civil Service Commission review, as the 
Supreme Court itself emphasized in Cole v. Young. More- 
over, a Civil Service Commission Regulation provides that 
the Commission “has no authority” even to investigate ter- 
minations of employment under Public Law 733, and the 
Commission has uniformly continued to refuse. to hear ap- 
peals from security program discharges. Under these cir- 
cumstances, since no statute authorizes Commission review 
and since Public Law 733, Executive Order 10450, and the 
Commission’s own Regulation preclude review, appellant 
was clearly not required to seek an unavailable remedy 
before the Civil Service Commission, which uniformly re- 
jects appeals from security program discharges. 


ati 


Appellant having been discharged under the inapplicable 
security program, his reinstatement is required by the Vet- 
erans’ Preference Act. Indeed, apart from that Act we 
would urge that his reinstatement is required by Cole v. 
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Young, which we do not read. as a decision limited to veter- 
ans’ preference eligibles. As the Supreme Court: recently 
held in Harmon v. Brucker, 355 U.S. 579, a governmental 
discharge unsupported by the statute or regulation upon 
which it is predicated requires judicial relief even in the 
absence’ of a See SELES the discharge affirmatively 
Bee E 

Nonetheless, in view of this Court’s decision in Vitarelli 

v. Seaton, —— App. D.C. —, 253 F. 2d 338, cert. pending, 
No.'101, Oct. Term, 1958, appellant’s action is predicated 
upon his standing, like that of Cole, under the Veterans’ 
Preference Act. Surprisingly; however, appellees now as- 
sert that the Cole decision was predicated merely upon 
Cole’s loss of his right of appeal to the Civil Service Com- 
mission and, that since appellant has never been denied 
Civil Service Commission review, he has been deprived of 
no Veterans’ Preference Act rights recognized: in Cole. 

i. Contrary to appellees’ contention, the Supreme Court 
in Cole was careful to point out that the right of Civil 
Service Commission appeal was only one “among other pro- 
cedural rights” secured by the Veterans’ Preference Act but 
denied under the security program. Thus, appellant’ as 
well as Cole was discharged under the “security risk” stand- 
ard rather than the limited ground for discharge prescribed 
by the Veterans’ Preference Act; appellant was suspended 
the day after he received the charges against him, contrary 
“tov his Veterans’ Preference Act right to “thirty days’ ad- 
vance written notice”; and finally, no one can. say whether 
appellant’ would ever have been ‘proceeded against at all 
had the Government not been under the erroneous impres- 
sion that he was subject to the security program. 

- ii, In any event, appellees’ contention that appellant has 
not been denied a right of appeal to the Civil Service Com- 
mission is clearly erroneous. As the Supreme Court pointed 
out, the security:program provides -no such right of ap- 
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peal—by having been discharged thereunder, appellant was 
necessarily denied. Civil Service Commission review. The 
premise of the Government’s argument with respect to ap- 
pellant’s standing to complain is equally fallacious with the 
identical premise of its argument with respect to exhaustion 
of remedies; for. Public Law 733, Executive Order. 10450, 
the Commission’s Regulation and its uniform practice of 
denying appeals, all unchanged since the decision in Cole v. 
Young, preclude Civil Service Commission review of appel- 
lant’s discharge; in violation of his rights under the Vet- 
erans’ Preference Act. 


ARGUMENT 


This case is controlled by the decision of the United 
States Supreme Court in Cole v. Young, 351 U.S. 536, ‘hold- 
ing that. government employees in positions designated 
‘‘nonsensitive are not subject.to discharge under Pub- 
lic Law 733 or Executive Order 10450. Appellees have 
fully conceded that appellant was dismissed under that 
statute and Executive Order although his position “was 
not officially designated sensitive’? at the time of his 
dismissal (J.A. 2, 34). Indeed, the National Labor Rela- 
tions Board, in refusing to reinstate appellant, fully 
conceded that . ‘<the. postition. from which you were dis- 
charged | ‘was ‘classified. as ‘non-sensitive” at the, time. of 
your ‘dismissal’. (J. x 31). Moreover, like plaintiff in 
Cole v. Y oung, appellant herein was a veterans’ preference 
eligible entitled to the protections of the-Veterans’ Prefer- 
ence Act at the time of his dismissal (J.A. 2, 34.) _ 
Appellees. do not question the. identity between appel- 
lant’s case and Cole v. Young. in these particulars. They 
do, however, assert three ancillary defenses—taches, no ex- 
haustion of administrative remedies and no. prejudice, to 
Veterans’ Preference Act rights. All three contentions are 
without merit: : 
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I. Appellant Is Not Barred From Relief by the Doctrine 
of Laches 


In the District Court appellees asserted that appellant is 
barred by the doctrine of laches. However, the decision of 
this Court in Duncan v. Summerfield, 102 App. D.C. —, 
251 F. 2d 896, followed in Tucker v. Brucker and Bernaber 
v. Summerfield, 102 App. D.C. ——, 251 F. 2d 898, is deter- 
minative to the contrary. 

In the Duncan case, this Court held that while Cole v. 
Young was pending in the federal courts no laches could be 
applied to a government employee discharged in circum- 
stances similar to those presented in Cole. This Court in 
Duncan adopted the rule followed in the Court of Claims 
that “a dismissed government employee acts reasonably, 
and is not guilty of laches, if he awaits the result of a suit 
by another employee who was dismissed in similar circum- 
stances.’’ 

Appellant’s case, like Cole v. Young, presents the issue 
whether the Government’s security program may be applied 
to an employee in a nonsensitive position. Under the ruling 
in Duncan, followed in Tucker and Bernabei, appellant was 
not'required during pendency of Cole to bring an independ- 
ent suit testing the identical issue there presented. 

Indeed, appellant’s case is stronger than that of Duncan, 
Tucker or Bernabei. Duncan, Tucker and Bernabei were 
all dismissed from employment before appellant was dis- 
missed. The period of delay between dismissal from gov- 
ernment employment and the Supreme Court’s decision in 
Cole v. Young in each of those cases was therefore longer 
than in the instant case and the doctrine of laches is thus 
even less applicable. 

Moreover, in the instant case there is voluminous evidence 
of efforts by this appellant to seek legal redress prior to the 
Cole decision. : Exhibits 2 through 19 to the Complaint 
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(J.A. 9-26) show that from December 1954 to the fall 
of 1955, when the Supreme Court granted certiorari 
in Cole, appellant diligently sought to obtain representation 
by three different attorneys, to one of whom he actually 
paid a retainer, but that, after considerable correspondence 
between appellant and Attorney Ellison D. Smith, as well 
as Washington attorneys, appellant was unsuccessful in 
obtaining a lawyer who would accept his case. 

In sum, not only was the period before Cole in the instant 
ease shorter than that in Duncan, Tucker or Bernabei, but 
there is ample evidence of appellant’s good-faith effort to 
obtain legal counsel to prosecute his claim, whereas no 
evidence of any such efforts was presented in Duncan, 
Tucker or Bernabei where the doctrine of laches was held 
inapplicable.* 


IL Appellant Has Exhausted His Administrative Remedies 


Appellees also urged below that appellant failed to ex- 
haust an administrative remedy before the Civil Service 
Commission. But appellant need not “exhaust” nonexistent 
remedies. And it is perfectly clear that, as a matter of fact 
and of law, appellant had no available review before the 
Civil Service Commission either before or after the Supreme 
Court’s decision in the Cole case. 


2 Appellees implied in the District Court that appellant may have 
waited too long after the Cole decision before bringing suit. However, 
the record shows the contrary. One month after the Supreme Court 
decision in the Cole case, appellant requested the National Labor Rela- 
tions Board to reinstate him (J.A. 27). This request was denied on 
August 20, 1956 (J.-A. 31). On October 31, appellant’s attorneys filed a 
formal Petition for Reconsideration with the Board (J.A. 5, 35). This 
was denied on February 1, 1957 (J.A. 32). Four months later appellant 
instituted this action. Certainly there was no unreasonable delay here. 
Any delay after the Cole decision was occasioned solely by the Board's 
repeated arbitrary and wrongful refusals to reinstate appellant. 
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Appellant was discharged ‘‘under Public Law 733 and 
Executive Order 10450” (J.A. 8,57). Public Law 733 states 
that, ‘‘notwithstanding the provisions of ... any other law’’, 
security program terminations of employment ‘‘shall be 
conclusive and final.’’ Thus, as the Supreme Court itself 
emphasized in Cole v. Young, the security program under 
which appellant was discharged precludes an appeal to the 
Civil Service Commission.* The same is true of Executive 
Order 10450 and the Civil Service Commission regulations. 
The Executive Order provides for no appeal to the Civil 
Service Commission and the rules of the Civil Service 
Commission (5 CFR 9.106(d)) stated before Cole, just as 
they state today, that the Commission “‘has no authority’’ 
even to investigate terminations of employment under Pub- 
lic Law 733: 


‘<The Commission has no authority to investigate a 

- suspension or termination of employment under Public 

Law 733, 81st Congress, when it is alleged that the 

| agency failed to follow the sean prescribed in 
the law.’’* 


3The Court described the procedures of the security program (at p. 
556) as ones “which do not-afford a right to appeal to the Civil Service 
Commission.” 


4/We do not read the words “when it is alleged that the agency failed 
to follow the procedure prescribed in the law” as a limitation upon the 
first portion of the sentence denying the Commission authority. Since 
there is no statutory authority under which the Commission may investi- 
gate security program terminations, certainly it has even less authority 
to investigate such terminations on the merits than for failure “to follow 
the procedure prescribed.” In any event, the allegation upon which this 
case is predicated is exactly. the kind that the Commission’s Regulation 
excludes from review: appellant’s claim that in his discharge the Labor 
Board followed. the procedure of the inapplicable security program rather 
than the Veterans’ Preference Act is clearly an allegation “that the 
agency failed to follow the :procedure prescribed in the’ law.” 
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Before Cole v. Young, the Commission construed its Reg- 
ulation, the Executive Order and the statute as precluding 
exercise of review authority over security program dis- 
missals. See Cole v. Young, supra at p. 540. The Regula- 
tion has not been amended since the decision in Cole, and the 
Commission has uniformly continued to refuse to exercise 
any review authority in security discharge cases. See, e.g., 
records in the United States District Court below in Civil 
Actions 4212-56, 4214-56, 78-57, 80-57, 421-57 and 2425-57. 
Indeed, appellees’ own Memorandum of Points and 
Authorities below (at p. 10) conceded the Commission’s 
uniform refusal to review in all cases such as those of the 
appellant herein. The Commission’s continuing refusal is 
clearly correct since there is no statutory authority upon 
which it could predicate review of a discharge under the 
security program. 

Certainly, under these circumstances .appellant had no 
obligation to seek a nonexistent administrative remedy 
before the Civil Service Commission.’ Because of Public 
Law 733, the Executive Order, the Civil Service Com- 
mission Regulation and the Commission’s uniform prac- 
tice of denying appeals, it is clear that as a matter of 
fact and asa matter of law there is no available review 
for appellant before the Commission, and he has therefore 
‘exhausted all his non-judicial remedies» == © 

5Moreover, under the decision of the Supreme Court in Service: v. 
Dulles, 354 U.S. 363, the Government: may not require appellant to seek 
a remedy before the Civil Service Commission which the Commission’s 
own regulations preclude. In Service, the Supreme Court held that a 
government agency is bound by its own regulations as concerns dismissal 
of its employees and required the reinstatement of an officer discharged 
in violation of a State Department regulation. Appellant herein is 
entitled under the Service rule to the presumption that the Civil Service 
Commission may not and will not violate its own Regulation, under which 
the Commission “has no authority” to review his discharge. The Govern- 
ment may not require appellant to seek. a.remedy in the’ Civil Service 
Commission which ‘the Gommission’s rules:preciude-it.from affording: .:’ 








12 


III. Appellant Having Been Discharged Under the Inap- 
plicable Security Program, His Reinstatement Is 
Required by the Veterans’ Preference Act 

Since appellant is clearly not barred by either the doctrine 
of laches or of exhaustion of administrative remedies, his 
reinstatement because of his discharge under an inappli- 
eable statute and Executive Order seems to us to be required 
without more. We do not read the Cole decision—that the 
security program is inapplicable to nonsensitive govern- 
ment jobs—as one which runs only to the benefit of veterans’ 
preferences eligibles and others insulated from arbitrary 
discharge by statute or regulation. A governmental dis- 
charge unsupported by the statute or regulation upon which 
it is predicated requires the reinstatement of the employee 
involved because arbitrary and unlawful governmental 
action is judicially reviewable. Indeed, the Supreme Court 

just recently so held in Harmon v. Brucker, 355 U. S. 579; 

there, in the absence of an affirmative grant of statutory 

jurisdiction to review, the Court based judicial review 
directly upon defects in the statutory predicate of the dis- 
charge action. | 

We are cognizant, however, of this Court’s decision in 

Vitarelli v. Seaton, —— App. D.C. ——, 253 F. 2d 338, 

cert. pending, No. 101, Oct. Term, 1958, to the effect 

that the Cole decision runs only to the benefit of em- 
ployees protected by the Veterans’ Preference Act or 
other protective statutes and regulations. Since in any 
event appellant was so protected, we would have assumed 
that his reinstatement was required both by Cole and 

Vitarelli. Surprisingly, however, appellees urge an even 

narrower reading of Cole. They assert that the only Vet- 

erans’ Preference Act right upon which the Cole decision 
was predicated was the right of appeal to the Civil Service 

Commission. They argue that, since appellant has never 
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been denied a review of his discharge by the Commission. 
he has no standing to complain because he was otherwise 
afforded all the rights secured by the Veterans’ Preference 
Act. This argument is erroneous (i) because, apart 
from Civil Service Commission appeal, appellant has been 
denied other valuable Veterans’ Preference Act rights by 
virtue of his discharge under the inapplicable security 
program and (ii) because, as a matter of fact and law, 
appellant has by that discharge irrevocably been deprived 
of his Veterans’ Preference Act right of Civil Service 
Commission review. 

i. Of course the right of appeal to the Civil Service 
Commission was not the only basis of the Cole decision and 
it was not the only Veterans’ Preference Act right of which 
appellant was deprived. While it is true that the Supreme 
Court in Cole emphasized the loss of the right of Civil 
Service Commission appeal, it was careful to point out that 
that right was only one ‘‘among other procedural rights’’ 
(at p. 541) secured by the Veterans’ Preference Act but 
denied by the security program. The Court neither held 
nor implied that, except for the right of Civil Service Com- 
mission review, rights under the security program and the 
Veterans’ Preference Act are synonymous. 

Aside from appeal to the Civil Service Commission, other 
rights of which appellant was deprived by his discharge 
under the inapplicable security program are easily demon- 
strated. First, appellant was discharged under the 
‘‘security risk’? standard while, as the Supreme Court 
pointed out in Cole (at p. 541), the Veterans’ Preference 
Act ‘‘ provides that preference eligibles may be discharged 
only ‘for such cause as will promote the efficiency of the 
service.’’’ These standards are different on their face. 
Furthermore, it is the express premise of Cole that the 
efficiency of the service is not promoted by discharge on 
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security grounds of one employed in a position classified 
as nonsensitive.* Second, appellant was suspended from 
his job the day after he received the charges against him 
(see J.A. 8) in violation of his Veterans’ Preference Act 
right to ‘‘thirty days’ advance written notice’’ before sus- 
pension. Finally, had.the Government not been under the 
erroneous impression that the security program applied to 
appellant’s position, no one can say whether it would ever 
even have instituted a dismissal proceeding against him.’ 
In all of these respects, then, appellant was prejudiced 
by his discharge under the inapplicable security program. 

ii. In any event, apart from these various respects in 
which appellant was denied Veterans’ Preference Act rights 
over and above the denial of Civil Service Commission re- 
view, the appellees’ argument that he has not been denied 
that Civil Service Commission review is clearly erroneous. 
While it is true that the Commission has never denied a 
petition for review from appellant, it is clear that dis- 
charge under Public Law 733 and Executive Order 10450 
necessarily deprived appellant of such review. In Cole the 
Supreme Court pointed out that security program pro- 
cedures ‘‘do not afford a right to appeal to the Civil Service 


¢“Presumably . . . Congress meant something more by the ‘interest 
of ‘the national security’ than the general interest the Nation has in the 
loyalty of even ‘nonsensitive’ employees.” Cole v. Young, supra, at 
p. 546. 
_ T Although it is not reflected in the record, we believe it will readily be 

conceded that the Security Officer of the National Labor Relations Board 
was the chief? movant for appellant’s discharge. This provides a very 
specific and quite practical jllustration of the adverse effect of the ap- 
plication to appellant of - the Jegally inapplicable security program. To 
presume that appellant would have been discharged from the Labor 
Board had he been brought before different hearing officials under the 
different standard of the Veterans’ Preference Act is to indulge in a fal- 
lacions presumption—not only because of the differences in criteria and 
personnel in the dismissal process—but also because the “prosecuting” 
officials in whose hands lie the determination whether to initiate adversary 
proceedings are in fact different officials under the two different statates. 





Bi) 


Commission.’’ As we pointed out in the previous Section, 
supra, pp. 9 to 11, as a matter of fact and of law, ap- 
pellant has been deprived of his right of appeal to the 
Civil Service Commission. Public Law 733, Executive Order 
10450, the Civil Service Commission Regulation and the 
Commission’s uniform practice of denying such appeals, 
all of which have remained unchanged since the Supreme 
Court’s decision in Cole, preclude Civil Service Commission 
review of appellant’s discharge. 

Thus, the premise of the Government’s argument with 
respect to appellant’s standing to complain is seen to be 
identical to the fallacious premise of its argument with re- 
spect to exhaustion of remedies. Having been discharged 
under a statute and Executive Order which, in the words 
of the Supreme Court, ‘‘do not afford a right to appeal to 
the Civil Service Commission’’, appellant must, like Cole, be 
reinstated because he has been deprived of rights guaran- 
teed by the Veterans’ Preference Act. 


. CONCLUSION 


For the foregoing reasons, it is submitted that the judg- 
ment below should be reversed and the District Court 
directed to enter summary judgment for appellant. 


Respectfully submitted, 


JoserH L. Ravg, Jz, 
JOHN SrLakD, 
Attorneys for Appellant, 
1631 K Street, N. W., 
Washington 6, D. C. 
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APPENDIX 


Section 14 of the Veterans’ Preference Act of 1944, 58 
Stat. 390, 61 Stat. 723, 5 U.S.C. Section 863: 


‘‘No permanent or indefinite preference eligible, who has 
completed a probationary or trial period employed in the 
civil service, or in any establishment, agency, bureau, ad- 
ministration, project, or department, hereinbefore referred 
to shall be discharged, suspended for more than thirty days, 
furloughed without pay, reduced in rank or compensation, 
or debarred for future appointment except for such cause 
as will promote the efficiency of the service and for reasons 
given in writing, and the person whose discharge, sus- 
pension for more than thirty days, furlough without pay, 
or' reduction in, rank or compensation is sought shall have 
at'least thirty days’ advance written notice (except where 
there is reasonable cause to believe the employee to be 
guilty of a crime for which a sentence of imprisonment can 
be’ imposed) stating any and all reasons, specifically and 
in detail, for any such proposed action; such preference 
eligible shall be allowed a reasonable time for answering the 


same personally and in writing, and for furnishing aff- 
davits in support of such answer, and shall have the right to 
appeal to the Civil Service Commission from an adverse 
decision of the administrative officer so acting, such appeal 
to be made in writing within a reasonable length of time 
after the date of receipt of notice of such adverse deci- 
sion .. .”’ 


Public Law 733, 81st Cong., 2d Sess., 64 Stat. 476,5 U.S.C. 
§ 22—1: 


‘Notwithstanding the provisions of section 652 of this 
title, or the provisions of any other law . . . The agency 
head concerned may, following such investigation and re- 
view as he deems necessary, terminate the employment of 
such suspended civilian officer or employee whenever he 
shall determine such termination necessary or advisable in 
the interest of the national security of the United States, 
and such determination by the agency head concerned shall 
be conclusive and final .. .’’ 





17 
Civil Service Commission Regulation, 5 CFR 9.106(d): 


‘‘The Commission has no authority to investigate a sus- 
pension or termination of employment under Public Law 
733, 81st Congress, when it is alleged that the agency failed 
to follow the procedure prescribed in the law.”’ 


(2353-1) 
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COUNTERSTATEMENT OF THE QUESTIONS PRESENTED 


1. Whether, under the circumstances of this case, appellant’s 
delay of 38 months in suing for reinstatement to his former 
government position (from which, under Cole v. Young, 351 
U. S. 536, he apparently was erroneously discharged) consti- 
tutes laches. 

2. Whether appellant, who before his discharge from the 
government service was & preference eligible holding a non- 
sensitive position, has failed to exhaust his administrative rem- 
edies by neglecting to appeal such discharge to the Civil Serv- 
ice Commission before filing his suit in the District Court, 
though entitled to such an appeal under Section 14 of the 
Veterans’ Preference Act of 1944 and the decision in Cole v. 
Young, supra. 
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No. 14655 


Grorcs E. Evans, APPELLANT 
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Ray Ropcers, STEPHEN S. BEAN, APPELLEES 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Appellant, a preference eligible under the Veterans’ Prefer- 
ence Act (58 Stat. 387, 5 U.S. C. 851 et seq.), was, on April 
6, 1954, discharged from his position as Field Examiner (GS-9, 
with a salary of $5060 per annum) with the National Labor 
Relations Board under the authority of Public Law 733, 8lst 
Congress (64 Stat. 476, 5 U. S. C. 22-1) and Executive Order 
No. 10450 (18 Fed. Reg. 2439, 6583) (J. A. 2, 8, 31, 44, 57) on 
the ground that his retention in employment with that agency 
was “not clearly consistent with the interests of the national 
security” (J. A. 45). At the time of appellant’s dismissal 
(i. e., April 6, 1954) the position of Field Examiner had not 
been officially designated “sensitive” by the Board (J. A. 31, 
34) but was thereafter, on or about December 7, 1955, so 
designated (J. A. 34, 44). 

Prior to his dismissal, appellant, on December 10, 1953, re- 
ceived a notification of suspension, effective the following day, 


(1) 
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together with a copy of charges informing him of the reasons 
for such suspension (J. A. 8, 45-48). In substance, the 
charges alleged that appellant had “in and about 1944” been a 
member of the Communist Political Association and a sub- 
seriber to “The Daily Worker” and “The Worker”, Communist 
daily and Sunday newspapers, respectively; that he had, with 
knowledge of the fact, “closely and sympathetically associated” 
with persons reported to have been members of the Communist 
Party and; that he had falsified his applications for employ- 
ment with the National Labor Relations Board by denying that 
he ever had been a member of the Communist Party or any 
other organization which advocates the overthrow of the 
United States Government by force and violence or that he had 
ever been arrested when, in fact, he had been a member of 
such Party or organization and had been arrested on two 
occasions (J. A. 45-46). 

Appellant was informed that he had a right to answer these 
charges within thirty days and to request a hearing thereon 
(J. A. 47). On December 28, 1953, appellant filed with the 
Board his sworn answer, denying the material allegations of the 
charges and requesting a hearing (J. A. 43, 49-56). A hearing 
was held on February 17, 1954 by the Security Hearing Board 
and on March 15, 1954 that Board recommended to the Na- 
tional. Labor Relations Board that appellant’s retention in 
employment would not be clearly consistent with the interests 
of national security (J. A. 43-44). The latter, after reviewing 
the entire record in the case, accepted the recommendation of 
the Security Hearing Board and ordered appellant’s termina- 
tion of employment on April 6, 1954 (J. A. 44). 

After his dismissal, appellant was, on July 15, 1954, em- 
ployed by the Upholsterers International Union of North 
‘America aS an organizer at which position he worked con- 
tinuously until February 15, 1958 (J. A. 61, 62). In the lat- 
ter part of December 1954, appellant, then residing at Win- 
ston-Salem, North Carolina, contacted the law firm of Brad- 
Jey and Smith in Columbia, South Carolina (some 200 miles 
away) for the purpose of obtaining their services in handling 
an appeal to the National Labor Relations Board for recon- 
sideration of his dismissal (J. A. 10, 69-70). On March 17, 
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1955, Mr. Ellison Smith of that firm advised appellant that by 
reason of his prior employment with the National Labor Re- 
lations Board, he would be unable to handle the case, and that 
he had written a Washington, D. C., firm to see if it would 
represent him (J. A. 15). Subsequent efforts by attorney 
Smith to obtain counsel for appellant, reflected by correspond- 
ence between Smith and two attorneys in Washington, D. C., 
in the period between March and June 1955, proved fruitless 
(J. A. 3, 4, 18, 14, 16-19, 22, 28). By letter dated June 14, 
1955, Smith informed appellant that he had been advised by 
one of the attorneys whom he had contacted, that after review 
of his case he felt that he could accomplish nothing in his be- 
half because: 


It seems to me that while the evidence against Mr. 
Evans with respect to any subversive activity is not sub- 
stantial, the Government has made out a good case to 
the effect that he falsified his application for employ- 
ment. This defect in the case in my opinion would make 
his cause hopeless in so far as any request to the Board 
to reconsider its action is concerned, particularly as in 


this case both the Loyalty Review Board which heard 
the case and the NLRB were unanimous in their find- 
ings and decisions (J. A. 24). 


Finally, late in August, 1955, appellant was advised by Smith 
that it would be futile to pursue the matter further (J. A. 71- 
72). Relying on this advice, appellant made no further efforts 
to obtain counsel to handle his case (J. A. 72). 

Appellant first learned of the Cole v. Young case in Novem- 
ber 1955, after the Supreme Court had granted certiorari in 
that case, by reading about it in the New York Times (J. A. 4, 
72). Nevertheless, he made no further effort at that time to 
obtain an attorney (J.A.72). Thereafter, upon being apprised 
of the Supreme Court’s decision in Cole, appellant, on his own 
initiative and without the advice of counsel, wrote duplicate 
letters to the Chairman and the General Counsel of the Na- 
tional Labor Relations Board on July 13, 1956, requesting 
reinstatement on the basis of the Cole decision (J. A. 5, 27, 72- 
73). On August 20, 1956, the Board refused this request on 
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the ground that appellant was guilty of laches in pursuing his 
claim since more than 27 months had elapsed between his dis- 
missal and his request for reinstatement (J. A. 5,31, 73). On 
October 31, 1956, appellant, by his attorneys, filed with the 
Board a formal Petition For Reconsideration of the adverse 
action taken on his request for reinstatement (J. A. 5, 73). 
This Petition was denied by the Board on February 1, 1957 
(J. A. 6, 32, 73). 

Appellant took no appeal to the Civil Service Commission, a3 
provided in Section 14 of the Veterans’ Preference Act (58 Stat. 
390, 61 Stat. 723, 5 U.S. C. 863), either after his dismissal in 
April, 1954, the refusal of the Board to reinstate him in August, 
1956, or the denial of the petition to reconsider that refusal in 
February, 1957 (J. A. 5, 6, 32, 66, 73). Instead, on June 12, 
1957, more than three years after his discharge on April 6, 1954, 
he filed suit in the District Court for the District of Columbia 
for a declaratory judgment that his discharge had been illegal 
and for an order directing his reinstatement to his former posi- 
tion or one of like grade and tenure (J. A. 1-7). Both parties 
thereafter filed motions for summary judgment pursuant to 
Rule 56 of the Federal Rules of Civil Procedure on the ground 
that there was no issue as to any material fact (J. A. 36, 41). 
On June 26, 1958, the District Court issued an order denying 
appellant’s motion for summary judgment and granting ap- 
pellees’ motion for summary judgment and dismissing the com- 
plaint (J. A. 59). This appeal is from that part of the order 
granting summary judgment for appellees.” 

Appellant’s former position as Field Examiner with the Na- 
tional Labor Relations Board has been filled since July, 1954, 
and the present incumbent would ‘have to be replaced in the 
event of appellant’s reinstatement. There were no vacancies 
in any non-sensitive GS-9 positions with the Board as of May 
9, 1958 (J. A. 44, 74-79). Other facts and circumstances will 


2 Though appellant’s notice of appeal filed in the District Court on August 
8, 1958 states that appellant was appealing to this Court “from the judgment 
of * * * [the District Court] entered on the 26th day of June, 1958” (J. A. 
6; emphasis added), the Jurisdictional Statement in appellant’s brief indi- 
cates that he now seeks review only of that part of the order of the District 
Court “granting summary judgment for appellees” (Br. 1). 
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be set forth hereinafter in the argument of the questions of 
law involved herein. 


STATUTES AND REGULATIONS INVOLVED 


The statutes involved are Public Law 733, 81st Cong., 2d 
Sess., 64 Stat. 476, 5 U. S. C. 22-1, and Section 14 of the Vet- 
erans’ Preference Act of 1944, 58 Stat. 390, 61 Stat. 723, 5 
U. S. C. 863. The Regulations involved are Civil Service 
Commission Regulations, 5 CFR, 1957 Supp., 9.106 (a), (d), 
22,301, 22.302 (a), (d). 

The pertinent portions of the Veterans’ Preference Act, Pub- 
lic Law 733 and Civil Service Commission Regulations are set 
forth in the Appendix to this brief (pp. 18-20, znfra). 


SUMMARY OF ARGUMENT 
I 


It is incumbent upon a government employee who is wrong- 
fully discharged to promptly take the action requisite to effec- 
tively assert his rights in order to prevent disruption of the 
Government service and the payment of two salaries by the 
Government for a single service. Arant v. Lane, 249 U.S. 367, 
372. (a) Appellant here waited 27 months before taking any 
formal action looking toward reinstatement and 38 months be- 
fore he filed suit in the District Court. Shorter delays without 
legal excuse and resulting in detriment have been held to con- 
stitute laches. Appellant’s delay here was inexcusable. His 
initial delay for the purpose of obtaining counsel to represent 
him in an appeal to the National Labor Relations Board to re- 
consider his dismissal is insufficient to excuse his failure to file 
suit since attempts to obtain discretionary administrative re- 
view are not a substitute for legal action. Nor does appellant’s 
case come within the rule of Duncan v. Summerfield, 102 App. 
D. C.——, 251 F. 2d 896 that a dismissed employee acts reason- 
ably and is not guilty of laches if he awaits the outcome of a 
suit brought by another employee dismissed under similar cir- 
cumstances. Unlike the facts in Duncan and other cases which 
have followed it the record here indicates not only that appel- 
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lant did not learn of the pending similar suit (7. e., Cole v. 
Young) until long after his dismissal (19 months), but that he 
had actually abandoned his claim for reinstatement before he 
learned of the Cole case. Moreover, whereas in Duncan, suit 
was filed four months after the decision in Cole, here, appellant 
waited one full year after that decision. (b) Appellant’s un- 
reasonable delay has resulted in detriment to the Government. 
His former position has been filled by another employee since 
July 1954, and the present incumbent would have to be re- 
placed if appellant were reinstated. There are no vacancies in 
any non-sensitive GS-9 positions with the National Labor Re- 
lations Board and the position of field exminer has, since ap- 
pellant’s dismissal, been designated @ “sensitive” one by the 
Board. Since his dismissal appellant has accumulated over 
$20,000 in back pay. This sum, less his earnings during that 
period, would have to be paid to him if he were reinstated. 
The Government would thus be forced to pay twice for a single 
service. In addition, a reduction in force and reassignment of 
personnel would result from reinstatement, thereby disrupting 
the organization of employees of the NLRB. Under these cir- 
cumstances it is clear that appellant’s claim should be barred by 
laches. 
II 


The appellant had no standing to sue in the District Court, 
because he failed to exhaust his administrative remedies, in that 
he did not appeal his dismissal to the Civil Service Commisson 
as provided for in Section 14 of the Veterans’ Preference Act. 
He was a veterans preference eligible and held a non-sensitive 
position (J. A. 2, 33, 34). Although he was dismissed under 
Public Law 733, 81st Congress, and Executive Order No. 10450, 
Cole v. Young, 351 U. S. 536, held this statute, making agency 
action final, was inapplicable to non-sensitive positions, and 
where a veteran holding a non-sensitive position was dismi 
under its provisions, the veteran was entitled to an appeal un- 
der Section 14 of the Veterans’ Preference Act. That is pre- 
cisely the case here. 

Appellant’s contention that Rule 9.106 (d) (5 CFR, 1957 
Supp.) of the Civil Service Commission precluded such appeal, 
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in that it provided that the “Commission had no authority to 
investigate a suspension or termination under Public Law 733, 
when it is alleged that the agency failed to follow the proce- 
dures prescribed in the law” is without merit. By its own 
terms, this Rule is limited to a failure to follow certain proce- 
dures, and in the instant case, there is no allegation in the com- 
plaint that any of the procedures of Public Law 733 were not 
followed (J. A. 1-7). Moreover, since under Cole v. Young 
Public Law 733 was held inapplicable to non-sensitive posi- 
tions, it is clear that this Rule is equally inapplicable to non- 
sensitive positions, and therefore did not preclude an appeal. 

The appellant also contends that since the Commission in 
other cases both before and after the Cole v. Young decision 
has denied appeals from dismissal under Public Law 733, his 
appeal would have been futile, and therefore he was excused 
from exhausting the administrative remedy afforded by Sec- 
tion 14 of the Veterans’ Preference Act. The assumption that 
the Commission would in his case act adversely does not excuse 
the appellant from making a timely appeal. This was made 
clear in Red River Broadcasting Co. v. Federal Communica- 
tions Commission, 69 App. D. C. 1, 7, 98 F. 2d 282, 288, where 
the Court would not excuse the failure to exhaust an adminis- 
trative remedy, because of the contention that it would have 
been useless, and stated that it would not listen to such con- 
tention where no effort had been made to exhaust the remedy. 
In each of the cases referred to by appellant, the plaintiff af- 
firmativly established in the District Court that he had ex- 
hausted his administrative remedy, and therefore did not leave 
the matter to speculation or conjecture, as does the appellant 


here. 
ARGUMENT 


I. Appellant’s claim for reinstatement is barred by laches 


If appellant was dismissed from his government position 
unlawfully on April 6, 1954, as he claims, it was incumbent 
upon him to promptly take the action requisite to effectively 
assert his rights. The reasons for the requirement of prompt 
action by a wrongfully discharged government emplovee in 
seeking reinstatement are set forth in the often quoted opinion 











§ 


of the Supreme Court in Arant v. Lane, 249 U.S. 367, 372 as 
follows: 


When a public official is unlawfully removed from 
office, whether from disregard of the law by his superior 
or from mistake as to the facts of his case, obvious con- 
siderations of public policy make it of first importance 
that he should promptly take the action requisite to 
effectively assert his rights, to the end that if his con- 
tention be justified the Government service may be dis- 
turbed as little as possible and that two salaries shall 
not be paid for a single service. 

Under circumstances which rendered his return to 
the service impossible, except under the order of a court, 
the relator did nothing to effectively assert his claim 
for reinstatement to office for almost two years. Such 
a Jong delay must necessarily result in changes in the 
branch of the service to which he was attached and in 
such an accumulation of unearned salary that, when un- 
explained, the manifest inequity which would result 
from reinstating him renders the application of the doc- 


trine of laches to his case peculiarly appropriate in the 
interests of justice and sound public policy. 


(a) The record in this case reflects the fact that appellant 
took no action of any kind, formal or informal, for the purpose 
of seeking reinstatement, until December 1954, seven months 
after the termination of his employment. It was at that time 
that he first solicited the services of a law firm for the specific 
and limited purpose of handling an appeal to the National 
Labor Relations Board to reconsider his dismissal (J. A. 10, 
69). In August, 1955, sixteen months after his dismissal, ap- 
pellant, relying on the advice of attorneys that his claim could 
not be successfully pursued, abandoned even this limited at- 
tempt to seek reinstatement and made no further effort, at 
that time, to obtain counsel (J. A. 24, 71-72). He did not 
learn of the Cole v. Young case until November, 1955, after the 
Supreme Court had granted certiorari to review it, nineteen 
months after his dismissal (J. A. 4, 72). His request to the 
Board for reinstatement was filed in July, 1956, one month 
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after the Cole decision, without the aid or advice of counsel 
(J. A. 5, 27, 72-73). His petition for reconsideration of the 
denial of this request was denied on February 1, 1957 (J. A. 
6, 32, 73). Nevertheless, he did not institute his suit in the 
District Court until June 12, 1957 (J. A. 1), four months after 
this action by the Board and one year after the decision in the 
Cole case. At no time between his dismissal in April, 1956 and 
the institution of his suit in June, 1957, did he take an appeal 
to the Civil Service Commission as provided by Section 14 of 
the Veterans’ Preference Act of 1944 (58 Stat. 390, 61 Stat. 723, 
5 U. S. C. 863) though, if he had successfully pursued this 
remedy, he would have been restored to duty without more 
since Section 14 provides that “it shall be mandatory for * * * 
[an] administrative officer to take such corrective action as the 
Commission finally recommends.” 

In short, there was present here a 27 month interval between 
appellant’s dismissal and the first formal action he took for re- 
instatement (April 6, 1954—July 13, 1956) and 38 months ex- 
pired between dismissal and the institution of suit (April 6, 
1954-June 12, 1957). In addition, appellant, by his own ad- 
mission (J. A. 72), did not learn of the Cole case until 19 
months after his dismissal (April 6, 1954-November, 1955), 
and his suit in the District Court was not instituted until 12 
months after the decision in that case (June 11, 1956-June 12, 
1957). 

Such prolonged delay resulting in detriment and without 
legal excuse constitutes laches. Much shorter delays have been 
held sufficient for laches. See, e. g., Norris v. United States, 
257 U.S. 77 (11 months) ; Grasse v. Snyder, 89 App. D. C. 352, 
192 F. 2d 35 (16 months); Caswell v. Morganthau, 69 App. 
D. C. 15, 98 F. 2d 295, certiorari denied, 305 U. S. 596 (18 
months); Arant v. Lane, supra (20 months); Haas v. Over- 
holser, 96 App. D. C. 22, 223 F. 2d 314 (24 months). 

The record indicates that appellant was delayed initially by 
unsuccessful efforts to obtain counsel. His sole purpose in 
seeking the services of an attorney, however, was to have the 
National Labor Relations Board reconsider its action in dis- 
missing him (J. A. 9, 13, 14). This is not the kind of “action 
requisite to effectively assert his rights” and such as will excuse 
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laches under the circumstances of this case. Arant v. Lane, 
supra, at 372; Grasse v. Snyder, supra, 89 App. D. C. at 353, 
192 F. 2d at 37. Attempts to obtain discretionary administra- 
tive review are not a substitute for legal action. Elchibegoff 
v. Dulles, 123 F. Supp. 831 (D. D. C.) affirmed, 95 App. D. C. 
362, 222 F. 2d 53, certiorari denied, 350 U. S. 874. 

Appellant contends (Br. 8), however, that this Court’s deci- 
sion in Duncan v. Summerfield, 102 App. D. C. —, 251 F. 2d 
896, followed in Tucker v. Brucker and Bernabet v. Summer- 
field, 102 App. D. C. ——, 251 F. 2d 898, adopting therein the 
rule “that a dismissed government employee acts reasonably, 
and is not guilty of laches, if he awaits the result of a suit by 
another employee who was dismissed in similar circumstances” 
excuses his delay because, as he contends, he awaited the de- 
cision in Cole v. Young. : 

| These cases are clearly distinguishable from the instant case. 
In Duncan, the employee was dismissed in February, 1954 and, 
relying on the advice of his attorneys who told him to await 
the outcome of the Cole case in the late spring or summer of 
1954, delayed the institution of his suit until October, 1956— 
about four months after the decision in that case. The delay 
excused in Duncan therefore was from the time the employee 
learned of the Cole case, only a few months after his discharge, 
until a reasonable time after the Cole decision was rendered 
on June 16, 1956. Similarly, in Tucker and Bernabei, opposing 
counsel agreed, in a Joint Motion filed in this Court to set both 
¢ases for argument on the same day, that the delay in filing 
suit in each case was solely “because of reliance upon the then 
pending litigation in Cole v. Young.” (See Appendix, infra, 
p.21.) This placed these cases squarely within the rule enum- 
ciated in Duncan. : 

| In contrast, appellant here did not learn of the pendency of 
the Cole case until November, 1955—nineteen months after 
his discharge (J. A. 4, 72). He thus was clearly not motivated 
by the pendency of that case in delaying suit before that time. 
This nineteen month period is longer than those involved in 
some of the cases cited above (supra, p. 9) wherein the em- 
ployee was held to be guilty of laches. Furthermore, the rec- 
ord here indicates that appellant, relying on the advice of his 
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attorney that his claim was without merit, had abandoned all 
further efforts to obtain counsel in August, 1955 (J. A. 24, 71- 
72)—before he even learned of the Cole case. This consti- 
tuted an actual intentional abandonment of his claim while 
that which may be inferred from the lapse of time alone is 
usually sufficient. See Nicholas v. United States, 257 U.S. 71, 
76-77. And, faulty judgment of counsel is no excuse for laches. 
Landell v. Northern Pacific Railway Co., 122 F. Supp. 253, 
258 (D. D. C.) affirmed, 96 App. D. C. 24, 223 F. 2d 316, cer- 
tiorari denied, 350 U. S. 844. 

Moreover, the Duncan case is further distinguishable from 
the instant case in that, as we have previously noted, the suit 
there was brought only four months after the Cole decision 
whereas here appellant waited one full year after that decision 
before instituting his action. 

Nor is appellant’s case stronger than that of Duncan, Tucker 
or Bernabei, as he contends (Br. 8), because they were dis- 
missed earlier than he was and the period of delay between the 
dismissal and the Cole decision was consequently longer than 
n this case. The length of time between dismissal and the 
final determination of a pending similar suit is not important 
in determining whether a delay is excusable. Rather, the im- 
portant factors are—(1) the length of time which expired be- 
tween the dismissal and the date when the employee first 
learned of the pending suit, and (2) whether the delay was 
actually occasioned because the employee was awaiting the out- 
come of that suit. On both of these issues Duncan, Tucker 
and Bernabei were more favorable to a determination of ex- 
cusable delay since in each of those cases the employee learned 
of the Cole case shortly after he was dismissed and the fact 
that he had awaited the outcome of that case was either proved 
or conceded. 

(b) The unreasonable delay of appellant in instituting suit 
has resulted in detriment tothe Government. Appellant’s for- 
mer position has been filled by another employee since July, 
1954, and on December 7, 1955, the National Labor Relations 
Board designated that position a “sensitive” one. The present, 
incumbent would have to be replaced in the event of appellant’s 
reinstatement. There were, in addition, no vacancies in any 








12 


nonsensitive GS-9 positions as of May 9, 1958 (J. A. 44, 74-79). 

At the time of appellant’s dismissal he was receiving a salary 
of $5,060.00 per annum (J. A. 8) which, since April 6, 1954, has 
accumulated to more than $20,000. Although the District 
Court has no jurisdiction to award appellant back pay (28 
U.S. C. 1346 (d) (2); Bruner v. United States, 343 U.S. 112) 
one effect of an order directing reinstatement would be to 
compel its payment, less his earnings during that period, since 
the Comptroller General has ruled that preference eligibles 
whose dismissals are invalid under Cole v. Young are entitled 
to back pay under 62 Stat. 354, 5 U.S. C. 652 (b) (2) (Ap- 
pendix, infra, p. 20) 36 Comp. Gen. 225 (No. B-129169, Sep- 
tember 20, 1956). This back pay would accumulate until the 
appellant was restored to duty and thus the actual amount of 
damages could not be computed until that time. But, it is 
precisely because those damages are unliquidated that the 
courts have stressed the necessity for diligence. As stated in 
Grasse v. Snyder, supra, 89 App. D. C. at 394, 192 F. 2d at 38: 
“Tt behooves a discharged employee to act diligently * * * 
where detriments are accumulating against the government.” 
Though it is true that appellant’s position would probably not 
have been left vacant much longer than the three months it 
actually was vacant after his discharge (see J. A. 44) even if he 
had diligently pursued his claim (see, Duncan v. Summerfield, 
102 App. D. C. ——, 251 F. 2d 896, 897-898) to the extent that 
he delayed bringing suit beyond a reasonable time after his 
discharge he aggravated the detriment occasioned by the pay- 
ment of an additional salary to his replacement.? Moreover, 


2 Aggravation of the detriment to the Government resulting from appel- 
lant’s postponement of his suit for reinstatement until June 12, 1957 is 
mirrored by comparing the length of the period that the Government will 
be forced to pay a double salary here, if appellant is reinstated—which 
period is still running—with the relatively short time the payment of a 
double salary was necessitated in four similar cases where the employees 
acted expeditiously in filing suit and were tendered reinstatement shortly 
after the decision in the Cole case. In these the period between dis- 
missal and reinstatement ranged from months to twenty-three 
months. Here, fifty-five months have expired siflee appellant’s dismissal. 
A list of the cases referred to were filed in this Court by counsel for appel- 
lant in Tucker v. Brucker, No. 18,875 and are set forth, together with the 
pertinent dates, at p. 24 of the Appendix to this brief, infra. 
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appellant’s reinstatement would necessitate a reduction in force 
and result in reassignment of some field examiners to other 
field offices (J. A. 74-75), disrupting the organization of em- 
ployees of the National Labor Relations Board. Thus, both 
elements of prejudice referred to by the Supreme Court in Arant 
v. Lane, supra, 249 U.S. at 372—x. e., the payment of two 
salaries for a single service and disruption of the branch of the 
service to which the employee was attached, would be occa- 
sioned by appellant’s reinstatement in thiscase. An unreason- 
able delay in instituting suit, resulting in such detriment, 
constitutes laches and is a bar to appellant’s claim. 


Il. Appellant has not exhausted his administrative remedies 


It is well settled in this jurisdiction that one must exhaust 
all applicable administrative remedies before relief can be 
sought in the courts, Green v. Baughman, 94 App. D. C. 291, 
214 F. 2d 878; Johnson v. Nelson, 86 App. D. C. 98, 180 F. 2d 
386, certiorari denied, 339 U. S. 957, even where the adminis- 
trative action is probably erroneous. Johnson v. Nelson, supra, 
Young v. Higley, 95 App. D. C. 122, 220 F. 2d 487. 


Section 14 of the Veterans’ Preference Act, 58 Stat. 390, 61 
Stat. 723, 5 U.S. C. 863, provides that a preference eligible who 
has been discharged or suspended “* * * shall have the right 
to appeal to the Civil Service Commission from an adverse 
decision of the administrative officer so acting, such appeal to 
be made in writing within a reasonable length of time after the 
date of receipt of notice of such adverse decision * * * and it 
shall be mandatory for such administrative officer to take such 
corrective action as the Commission finally recommends 
***” (See Appendix, infra, pp. 18-19.) Under the Civil 
Service Commission’s Regulations a reasonable time has been 
construed to mean “not later than ten (10) days after the ad- 
verse action has been effected” (5 CFR, 1957 Supp., 22.302 (a)) 
unless the time limit is extended by the Commission “* * * 
upon a showing by the exployee that he was not notified of the 
applicable time limit or that circumstances beyond his control 
prevented him from filing an appeal within the prescribed time 
limit” (5 CFR, 1957 Supp., 22.302 (d)). (See Appendix, 
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infra, p. 19-20). Here, appellant took no appeal to the Civil 
Service Commission either after his dismissal in April, 1954, 
nor after the Board’s denial of his request for reinstatement in 
August 1956, or its denial of his petition for reconsideration of 
that action in February 1957 (J. A. 5, 6, 32, 65, 66, 73). It 
should also be noted that upon his dismissal, the appellant was 
notified that his removal was “subject to all applicable laws, 
rules and regulations and may be subject to an investigation 
and approval by the Civil Service Commission.” (J.A.8). 
‘The appellant contends (1) that since under Public Law 733 
appeals from removal orders are prohibited by its provisions, 
as the action taken by the agency head is made final, (2) since 
a, Rule of the Civil Service Commission (5 CFR, 1957 Supp., 
9.106 (d)) prevents the Commission from investigating termi- 
nations of employment under Public Law 733, when it is al- 
leged that the agency failed to follow the procedures prescribed 
by it, and thereby precludes an appeal in such case, and (3) 
since the Commission in several other similar cases has denied 
appeals, the appellant had no available administrative remedy. 
But in Cole v. Young, 351 U. S. 536, it was expressly held 
that Public Law 733 was not applicable to dismissal of em- 
ployees in non-sensitive positions. As the appellant here held 
a, non-sensitive position, the provisions of that law are not 
applicable to his case. This decision further held that since 
Cole was 2 veterans preference eligible, the procedures of Sec- 
tion 14 of the Veterans’ Preference Act, including an appeal 
to the Civil Service Commission were available tohim. As the 
appellant here is a veterans preference eligible, he has the same 
right of appeal. And, if Public Law 733 is not applicable to his 
removal, then it follows that any regulation of the Civil Service 
Commission dealing with terminations of employment under 
Public Law 733 is equally inapplicable to non-sensitive posi- 
tions. Moreover, Rule 9.106 (d) of the Civil Service Commis- 
sion by its own terms precludes an investigation only where it 
is alleged that the agency failed to follow the procedure pre- 
scribed in Public Law 733. There is no allegation in appel- 
lant’s complaint that any of the procedures of Public Law 733 
were not followed by the Board, and besides Rule 9.106 (a) of 
the Commission’s Regulations (15 CFR, 1957 Supp.) Appendix, 
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infra, p. 19, in denying investigation and review of removals 
for sufficiency of the reasons, expressly exempts preference eli- 
gibles. He cannot, we submit, on the one hand contend that 
since he held a non-sensitive position he was wrongfully re- 
moved under Public Law 733, which he claims was inappl- 
cable, and then contend that such law precludes him from tak- 
ing an appeal. It is clear that neither Public Law 733 nor the 
Rules of the Commission preclude an appeal by the appellant 
as provided in Section 14 of the Veterans’ Preference Act. 
The appellant seeks further to justify his failure to appeal 
to the Civil Service Commission by reference to several cases 
in which appeals were denied, and concluding that an appeal 
by him would therefore have been useless (Br. 11). That re- 
sult cannot be assumed, and the possibility that his request 
for review may be denied does not excuse the necessity for 
taking a timely appeal. In the case of Red River Broadcast- 
ing Company v. Federal Communications Commission, 69 
App. D.C. 1, 98 F. 2d 282, certiorari denied, 305 U. S. 625, the 
appellant, who had under the statute a right to a rehearing 
before the Communications Commission, took the position 


that since the Commission had already granted a permit to 
another station, it would be useless to seek a review, and ap- 
pealed direct to the Court. As to such, contention, this Court 
at 69 App. D.C. at 7, 98 F. 2d at 288 stated: 


Appellant seeks further to excuse its failure, affirma- 
tively to seek administrative relief, by contending that, 
even if it had attempted to do so, its request would 
have been denied; consequently, that its attempt would 
have been a futile and useless gesture. We cannot as- 
sume that consequence. If under such circumstances 
relief had been sought and denied, then there would 
have been a basis for appeal. * * * So, in this case ap- 
pellant should have sought its remedies and awaited 
the action of the Commission. It cannot be heard to 
complain in this court that there was danger of re- 
fusal when it made no effort to do so. * * * 


And in the recent case of Albertson v. Federal Communica- 
tions Commission, 100 App. D. C. 103, 106, 243 F. 2d 209, 212, 
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this Court stated in regard to the Red River Broadcasting 
Company case, supra, on this point: 


While we were dealing with a different factual situ- 
ation in Red River Broadcasting Company V. Federal 
Communications Commission, we made it clear that 
when remedies are spelled out in a statute and the rules, 
there is no excuse for a failure to pursue them. * wih 


To the same effect are Mallory Coal Company v. National 
Bituminous Coal Commission, 69 App. D. C. 166; 99 F. 2d 
399; and People v. Coast Federal Savings & Loan Association, 
98 F. Supp. 311 (S. D. Calbif.). 

These other cases to which appellant refers are Settimo v. 
Brucker, C. A. No. 4212-56; Aiken v. Summerfield, C. A. No. 
4214-56; Reingold v. Summerfeld, C. A. No. 78-57; Bu- 
ick v. Summerfield, C. A. No. 80-57; Sims v. Summerfield, 
C..A. No. 421-57; and Samson v. Brucker, C. A. No. 2425-57, 
in the United States District Court for the District of Colum- 
bia. Before suit was filed in any one of these cases, the plain- 
tiff exhausted his administrative remedy by appealing to the 
Commission, and he affirmatively alleged that fact in the com- 
plaint. In the Settimo case, supra, the Commission carefully 
considered the petition for appeal, denied the appeal and ad- 
vised the plaintiff that he may consider such as an exhaustion 
of his administrative remedies before the Commission. (See 
copy of letter from Commission to Settimo’s attorneys, Ap- 
pendix, infra, p. 22). This letter is Exhibit 7 attached to his 
complaint. The Court records in the other cases contain copies 
of similar communications from the Commission attached as 
exhibits to their complaints. It thus appears in each case the 
plaintiff, unlike the appellant here, affirmatively presented to 
the Court positive evidence that he had exhausted his admin- 
istrative remedies. Not one of those litigants, like the appel- 
lant here, asked the Court to decide his case upon the basis of 
speculation and conjecture. 

‘In another similar case, Polevoy v. Summerfield, C. A. No. 
3263-57, in the United States District Court for the District 
of Columbia, the complaint did not show that this same admin- 
istrative remedy had been exhausted. As it appears from 2 
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letter to the attorneys in that case from the Appeals Exam- 
ining Office, Civil Service Commission, an effort was later 
made to exhaust that remedy (Appendix, infra, p. 22-23). In 
the instant case there is no showing that the appellant ever 
made such later effort, or what action would have been taken 
by the Commission had he done so. Again, the matter is left 
to speculation and conjecture. 

In view of the foregoing, we submit that the appellant had 
not exhausted his administrative remedies before commencing 
suit in the District Court for reinstatement, and was therefore 
not entitled to institute said action. 


CONCLUSION 


Therefore, since appellant’s claim is barred by laches, and, 
in any event, appellant had no standing to sue in a court be- 
cause he failed to exhaust his administrative remedies, the 
judgment below should be affirmed. 

Respectfully submitted. 


J. WALTER YEAGLEY, 
Acting Assistant Attorney General, 


Oran H. WATERMAN, 
Cecru R. HEFin, 
AntHony A. AMBROSIO, 
Attorneys, 
Department of Justice, 
Attorneys for Appellees. 











APPENDIX 


Section 14 of the Veterans’ Preference Act of 1944, 58 Stat. 
390, 61 Stat. 723, 5 U.S. C. Section 863: 


No permanent or indefinite preference eligible, who 
has completed a probationary or trial period employed 
in the civil service, or in any establishment, agency, 
bureau, administration, project, or department, herein- 
before referred to shall be discharged, suspended for 
more than thirty days, furloughed without pay, reduced 
in rank or compensation, or debarred for future appoint- 
ment except for such cause as will promote the efficiency 
of the service and for reasons given in writing, and the 
person whose discharge, suspension for more than thirty 
days, furlough without pay, or reduction in rank or 
compensation is sought shall have at least thirty days’ 
advance written notice (except where there is reasonable 
cause to believe the employee to be guilty of a crime for 
which a sentence of imprisonment can be imposed) 
stating any and all reasons, specifically and in detail, 
for any such proposed action; such preference eligible 
shall be allowed a reasonable time for answering the 
same personally and in writing, and for furnishing affi- 
davits in support of such answer, and shall have the 
right to appeal to the Civil Service Commission from 
an adverse decision of the administrative officer so act- 
ing, such appeal to be made in writing within a rea- 
sonable length of time after the date of receipt of notice 
of such adverse decision: Provided, That such prefer- 
ence eligible shall have the right to make a personal ap- 
pearance, or an appearance through a, designated repre- 
sentative, in accordance with such reasonable rules and 
regulations as may be issued by the Civil Service Com- 
mission; after investigation and consideration of the 
evidence submitted, the Civil Service Commission shall 

(18) 
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submit its findings and recommendations to the proper 
administrative officer and shall send copies of the same 
to the appellant or to his designated representative, and 
it shall be mandatory for such administrative officer to 
take such corrective action as the Commission finally 
recommends: * * *. 


Public Law 733, 8lst Cong., 2d Sess., 64 Stat. 476, 5 U.S. C. 
§ 22-1: 


Notwithstanding the provisions of section 652 of this 
title, or the provisions of any other law * * * The 
agency head concerned may, following such investiga- 
tion and review as he deems necessary, terminate the 
employment of such suspended civilian officer or em- 
ployee whenever he shall determine such determination. 
necessary or advisable in the interest of the national 
security of the United States, and such determination by 
the agency head concerned shall be conclusive and 
final. * + 


Civil Service Regulations, 5 CFR, 1957 Supp.: 


$9.106 Authority of Commission to investigate sepa- 
rations, suspensions, reassignments, or demotions. (a) 
Except as required by section 14 of the Veterans’ Pref- 
erence Act of 1944, as amended, the Commission shall 
not investigate or review the sufficiency of the reasons 
for removal, suspension, reassignment, or demotion of an 
employee. 

+* * * 

(a) The Commission has no authority to investigate a sus- 
pension or termination of employment under Public Law 733, 
81st Congress, when it is alleged that the agency failed to fol- 
low the procedure prescribed in the law. 


§ 22.301 Right of appeal. An employee may appeal to the 
Commission from any decision of an administrative officer to 
take adverse action. 


§ 22.302 Time limit—(a) General. An appeal may be sub- 


mitted at any time after the notice of adverse decision but not 
later than ten (10) days after the adverse action has been af- 
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fected, except as provided in paragraphs (b), (c), and (d) of 
this section. 

(d) Extension of time limit. The time limit may be ex- 
tended, in the discretion of the Commission, upon @ showing 
by the employee that he was not notified of the applicable time 
limit and was not otherwise aware of the limit or that eircum- 
stances beyond his control prevented him from filing an appeal 
within the prescribed time limit. 


62 Stat. 354, 5 U.S. C. 652 (b) (2): 


* + 


(2) Any person who is discharged, suspended, or furloughed 
without pay, under section 863 of this title, who, after answer- 
ing the reasons advanced for such discharge, suspension, or fur- 
Iough or after an appeal to the Civil Service Commission, as 
provided under such section, is reinstated or restored to duty 
on the ground that such discharge, suspension or furlough was 
unjustified or unwarranted, shall be paid compensation at the 
rate received on the date of such discharge, suspension, or fur- 


lough for the period for which he received no compensation 
with respect to the position from which he was discharged, sus- 
pended, or furloughed, less any amounts earned by him through 
other employment during such period, and shall for all pur- 
poses except the accumulation of leave be deemed to have ren- 
dered service during such period. 


* + 
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[Copy] 


In the United States Court of Appeals for the District of 
Columbia Circuit 


No. 13876 


NELSON TUCKER, APPELLANT 
Vv. 
Wisur M. Brucker, ET AL., APPELLEES 


JOINT MOTION OF APPELLANT AND APPELLEES TO SET CASE FOR 
ARGUMENT 


Appellant and appellees jointly move the Court to set this 
case for argument on November 18, 1957, together with the 
argument which the Court has already set for that date in 
Bernabei v. Summerfield, No. 13877. 

Both this appeal and the Bernabe appeal involve the same 
legal issue; i. e., whether a government employee’s suit for 
reinstatement is barred by laches when his delay in filing suit 
was because of his reliance upon the then pending litigation 
in Cole v. Young, the Supreme Court’s decision in which case, 
351 U. S. 536, is decisive as to the validity of the dismissal of 
employees in nonsensitive positions under the Act of August 
26, 1950 (5 U.S. C. 22-1). The same counsel represent the 
parties in this appeal and in the Bernabei appeal, and they 
agree that there are no significant factual differences between 
this appeal and the Bernabei appeal. 

It is submitted that argument and disposition of these two 
appeals together will simplify and facilitate the administration 
of justice in this Court. 

/s/ Davin I. SHarimo, 

Attorney for Appellant. 
/s/ Grorce CocHRAN Dove, 
Assistant Attorney General, 
/s/ Pauw A. SwWEENY, 
/s/ Donatp B. MacGourneas, 
Attorneys, 
Department of Justice, 
Attorneys for Appellees. 
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Exuisit 7 


[Copy] 
Unirep Srares Crvit Service CoMMISSION, 
Washington, D. C.,September 17, 1 966. 
Sipney DicksTEINn, Esquire, 
Dickstein, Shapiro & Freedman, 
Empire State Building, 
360 Fifth Avenue, New York 1, New York. 

‘Dear Mr. DicksteIn: Reference is made to the petition for 
appeal pursuant to Section 14 of the Veterans’ Preference Act 
filed in behalf of Ernest Settimo transmitted to the Commission 
by letter of August 30, 1956. 

Careful consideration has been given to your petition for 
appeal and to the memorandum of law accompanying the peti- 
tion. It is the decision of the Commission that the appeal be 
denied. You may consider this notice to be an exhaustion of 
Mr. Settimo’s administrative remedies before the Commission. 

By direction of the Commission. 

Sincerely yours, 
Puri Youne, Chairman. 


[Copy] 
Unirep States Crvin Service CoMMISSION 
Bureau or DEPARTMENTAL OPERATIONS 
Washington 25, D. C. 


ADDRESS REPLY TO 
“CIVIL Servi COMMIESION: 
FILE DAE: SLE: kd 
AND DATD OF THIS LETTER 


Oct. 27, 1958. 


Mr. Davin I. SHAPIRO, 
Dickstein, Shapiro & Friedman, 
208 Wyatt Building, 
Washington 5, D.C. 

Dear Mr. SHario: Since we have received no answer to our 
letter to you of August 14, this office will decide on your peti- 
tion in behalf of Mr. Leonid S. Polevoy. 

Your petition alleges that Mr. Polevoy is of the class of 
persons entitled to the benefits of section 14 of the Veterans’ 
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Preference Act of 1944, as amended, and further alleges that 
the appellant, Mr. Polevoy, was never notified of the existence 
of an appeal right to the Civil Service Commission and was 
prevented from filing an appeal with the Civil Service Commis- 
sion by virtue of section 9.106 (d) of the Commission’s regu- 
lations. 

Section 14 of the Veterans’ Preference Act applies to a per- 
manent or indefinite preference eligible who has completed a 
probationary or trial period in the civil service. 

Part 22 of the regulations of the Civil Service Commission, 
section 22.302, provides that the time limit (ten days from the 
date of the adverse action) may be extended at the discretion 
of the Commission upon a showing by the employee that he 
was not notified of the applicable time limit and was not other- 
wise aware of the limit, or that circumstances beyond his con- 
trol prevented ‘his filing an appeal within the prescribed time 
limit. 

As a preliminary matter, this office is prepared to rule that 
section 9.106 (d) of the Commission’s regulations does not pre- 
vent an appellant’s filing an appeal with the Commission con- 
cerning any matter which may come within the purview of 
section 14 of the Veterans’ Preference Act or any other appel- 
lant authority under the jurisdiction of the Civil Service Com- 
mission. 

We will allow you ten days to submit proof of Mr. Polevoy’s 
entitlement to appeal to the Commission and to show cause 
why the Commission should exercise its discretion and accept 
the late appeal. 

Your submission should cite points and authorities, and any 
recitation of facts should be supported by affidavit. 

Sincerely yours, 
S. L. Enx1ort, 
Chief, Appeals Examining Office. 
ec: General Counsel, PO Dept. 
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In the United States Court of Appeals for the District of 
Columbia Circuit 


Filed November 20, 1957 
Court of Appeals No. 13876 


Netson TUCKER, APPELLANT 
v. 
Wizsur M. BruckEr, INDIVIDUALLY AND AS SECRETARY OF THE 
DEPARTMENT OF THE ARMY, ET AL., APPELLEES 
Court of Appeals No. 13877 
WARREN BERNABEI, APPELLANT 
v. 
Arraur E. SUMMERFIELD, INDIVIDUALLY AND 4S POSTMASTER 
GENERAL OF THE UNITED STATES, ET AL., APPELLEES 
LIST OF CASES 


In response to the request of Chief Judge Edgerton, counsel 


hereby submits 2 list of the four cases referred to by him dur- 
ing oral argument before the Court on November 18, 1957: 


Leiner v. Summerfield (D. C. 
D. Col.), C. A. No. 4473-55. 

Berman v. Summerfield 
(D. C. D. Col.), C. A. No. 
4474-55. 

Boone v. Summerfield, C. A. 
No. 1948-56. 

Kaplan v. Summerfield, C. A. 
No. 2402-56. 
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Letters from the Assistant Postmaster General tendering re- 
instatement to Messrs. Leiner, Berman, Boone and Kaplan are 
annexed hereto as Exhibit A, while the letter from the General 
Accounting Office denying Mr. Leiner’s claim for back pay is 
annexed as Exhibit B. 

Respectfully submitted. 

/s/ David I. Shapiro, 
Davin I. SHarrmo, 
850 Fifth Avenue, 
New York 1, New York, 
Attorney for Appellants. 


©, &, COVERNEERT PRINTING OFFICE: 1988 














JOINT APPENDIX 


IN THE 


United State Court of Appeals 


FOR THE DISTRICT OF COLUSA CIROUIT 


No. 14,655. 


GEORGE E. EVANS, 
| Appellant, 


Vv. | 
BOYD LEEDOM, ET AL, 
) Appellees 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT a COLUMBIA 





Complaint and Exhibits 

Answer 

Motion for Summary Judgments and Affidavits 

Amendment to Answer 

Defendants’ Motion for Summary Judgment or in the 
Alternative to Dismiss, and the Affidavit of Arthur 
H. Lang with Exhibits A, B and C 

Affidavit of E. Smith 

Order and Judgment 

Notice of Appeal 

Excerpts from the Deposition of George E. Evans... 

Deposition of Arthur H. Lang 














Filed June 12, 1957. Harry M. Hull, Clerk. 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


Civil Action No. 1403-57 


Grorce E. Evans, 332 No. Spring St., Tupelow, Mississippi, 
Plaintiff, 


Vv. 


Boyp Lzzvom, Ase Murvock, JoserH A. Jenkins, Pamir 
Ray Ropoers, Sreruen S. Bzan, Individually and as mem- 
bers of the National Labor Relations Board, Defendants. 


CompLaInT-DECLARATORY JUDGMENT, INJUNCTION 


Plaintiff for his complaint herein, alleges as follows: 


1. This is a civil action for equitable relief and for de- 
claratory judgment arising under the constitution and laws 
of the United States. The amount in controversy exceeds 
$3,000.00 exclusive of interest and costs. 

9. Jurisdiction of this Court over the subject matter is 
founded upon United States Code, Title 28, Sections 1331, 
1332, 2201, and 2202, United States Code, Title 5, Section 
1009, and District of Columbia Code, Sections 11-301, 11- 
305, and 11-306. 

3. Plaintiff is a citizen of the United States and resides 
in the City of Tupelow, Mississippi. 

4. Defendants, members of the National Labor Relations 
Board, an agency of the United States Government, are in- 
dividuals doing business in, and their official residence is 
in, the District of Columbia; said defendants are sued 
individually and as members of the National Labor Rela- 
tions Board. a 
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5. For a number of years prior to April 6, 1954, plain- 
tiff was an employee of the National Labor Relations Board. 
Plaintiff’s position with the National Labor Relations Board 
was that of an examiner, a ‘‘non-sensitive’’ position. 

6. Plaintiff, an honorably discharged veteran of World 
War II, having completed his probationary period had, prior 
to April 6, 1954, become a ‘‘preference eligible’ within the 
meaning of the Veterans’ Preference Act of 1954 (58 Stat. 
387, 5 U.S.C. § 851, et seq.). 


7. On or about April 6, 1954, after availing himself of 
_ all remedies open to him, including a hearing at which he 
denied. all material allegations, against him, plaintiff was 
discharged from his position with the National Labor Rela- 
tions Board as a security risk, under the authority of Exec- 
utive Order 10450, as evidenced by a ‘‘notification of per- 
sonnel action’? (See plaintiff’s ‘‘ Exhibit 1’’ attached hereto 
and made a part hereof). 

8. In the period immediately following plaintiff’s dis- 
missal on April 6, 1954, he was rendered unable to make 
effective efforts to obtain a correction of that action by a 
serious ulcer condition requiring extensive hospitalization 
and medical care, as well as personal and financial difficul- 
ties occasioned by his dismissal. However, in December, 
1954, plaintiff contacted Ellison D. Smith, Jr., an attorney 
in South Carolina, with a request that he represent plain- 
tiff in a petition for reconsideration before the National 
Labor Relations Board. From December, 1954, through the 
fall of 1955, plaintiff attempted to obtain counsel to take 
his ease (See affidavit of attorney Ellison D. Smith, Jr., 
attached hereto and made a part hereof as plaintiff’s ‘‘Ex- 
hibit 2’’). 

9. On January 29, 1955, plaintiff wrote to Bradley and 
Smith, Attorneys at Law, requesting that the firm handle his 
case before the National Labor Relations Board (See plain- 
tiff’s ‘‘Exhibit 3’’ attached hereto and made a part hereof). 

10. On February 1, 1955, Attorney Smith wrote plaintiff 
that ‘I know of course that you are anxious to have the 
matter attended, to as soon as possible . . .”’ but expressed 
reservations about representing plaintiff since Attorney 
Smith had been a member of the National Labor Relations 
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Board (See plaintiff’s ‘‘Exhibit 4’’ attached hereto and 
made a part hereof). 

11. On February 16, 1955, Attorney Smith wrote plaintiff 
acknowledging receipt of the case file, requesting that plain- 
tiff come to Columbia, South Carolina (See plaintiff’s ‘‘Ex- 
hibit 5’’ attached hereto and made a part hereof). 

12. On March 5, 1955, Attorney Smith wrote Mr. Joseph 
C. Wells, a Washington attorney, requesting that the latter 
handle plaintiff’s ease before the National Labor Relations 
Board (See plaintiff’s ‘‘Exhibit 6’’ attached hereto and 
made a part hereof). 

13. On March 7, 1955, Attorney Smith wrote to Gerard 
D. Reilly, another Washington attorney, with a similar re- 
quest (See plaintiff’s ‘‘Exhibit 7”’ attached hereto and made 
a part hereof). 

14. On March 17, 1955, Attorney Smith wrote plaintiff 
advising him of the steps that had been taken (See plaintaff’s 
<‘Bxhibit 8’? attached hereto and made a part hereof). 

15. On March 21, 1955, Attorney Smith wrote again to 
Attorney Reilly, asking whether the latter would take plain- 
tiff’s case (See plaintiff’s ‘‘Exhibit 9’’ attached hereto and 
made a part hereof). 

16. On March 25, 1955, Attorney Reilly advised Attorney 
Smith that he would not be able to handle plaintiff’s case 
(See plaintiff’s ‘‘Exhibit 10’’ attached hereto and made a 
part hereof). 

17. On March 29, 1955, Attorney Smith again wrote to 
Attorney Wells in Washington asking him whether he would 
handle plaintiff’s case (See plaintiff’s ‘“‘HWxhibit 11’’ at- 
tached hereto and made a part hereof). 

18. On April 4, 1955, Attorney Wells wrote to say that 
he would look into plaintiff’s case (See plaintiff’s ‘‘ Exhibit 
12”? attached hereto and made a part hereof). 

19. On April 7, 1955, Attorney Smith advised plaintiff 
that Attorney Wells in Washington was considering han- 
dling plaintiff’s case (See plaintiff’s ‘‘Exhibit 13’’ attached 
hereto and made a part hereof). 

20. On April 14, 1955, plaintiff wrote to Attorney Smith, 
urging expeditious action, as plaintiff was “‘most anxious to 
have this matter concluded’’ (See plaintiff’s ‘‘Exhibit 14” 
attached hereto and made a part hereof). 
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21. On May 2, 1955, Attorney Smith forwarded plaintiff’s 
ease file to Attorney Wells in Washington (See plaintiff’s 
‘‘Exhibit 15’’ attached hereto and made a part hereof). 

22. In May of 1955, a year after plaintiff’s dismissal, 
Attorney Wells had a conference with Mr. Marcel Mallet- 
Prevost, the Security Legal Officer of the National Labor 
Relations Board, with respect to the possibility of a recon- 
sideration of plaintiff’s case. At this conference Mr. Mallet- 
Prevost discounted the possibility of a favorable reconsid- 
eration of plaintiff’s case and thereby led Mr. Wells to re- 
fuse to take plaintiff’s case. 

23. On June 10, 1955, Attorney Wells, after the above 
conference with Mr. Mallet-Prevost of the National Labor 
Relations Board, wrote to Attorney Smith that he could not 
handle plaintiff’s case (See plaintiff’s ‘‘Exhibit 16’’ at- 
tached hereto and made a part hereof). 

24. On June 14, 1955, Attorney Smith advised plaintiff 
of the foregoing development and advised plaintiff that he 
could contact another attorney in Washington ‘‘who has 
been successful in such matters’’ (See plaintiff’s ‘‘ Exhibit 
17’? attached hereto and made a part hereof). 

25. On Angust 31, 1955, after a conference with plain- 
tiff, Attorney Smith wrote plaintiff that he was obtaining 
the name of Washington counsel who might handle plain- 
tiff’s case (See plaintiff’s ‘‘Exhibit 18”’ attached hereto and 
made a part hereof). 

26. On August 31, 1955, plaintiff was billed by Attorney 
Smith ‘‘for professional services to date in the above 
matter’’ (See plaintiff’s ‘‘Exhibit 19’’ attached hereto and 
made a part hereof). 

27. On November 21, 1955, the Supreme Court of the 
United States granted certiorari in the case of Cole v. Young 
(350 U.S. 900) on the issue, among others, whether persons 
in ‘‘non-sensitive’’? Government positions were subject to 
the provisions of Executive Order 10450. Thereafter, plain- 
tiff temporarily discontinued his attempts to obtain Wash- 
ington counsel pending the outcome of the litigation in the 
ease of Cole v. Young. Plaintiff was hopeful that the deci- 
sion in the Cole case would make it unnecessary for him to 
undertake the expense and effort of litigating the identical 
issue pending in the Supreme Court. 
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98. On June 11, 1956, the United States Supreme Court 
decided, in the case of Cole v. Young, that persons not in 
sensitive positions were not subject to discharge under Ex- 
ecutive Order 10450 and that as to Veterans’ preference 
eligibles, such a discharge was a violation of the Veterans’ 
Preference Act. 

99. On July 13, 1956, plaintiff, by a letter (attached 
hereto and made part hereof as plaintiff’s ‘‘Exhibit 20’’) 
requested the National Labor, Relations Board to reinstate 
him in his former position on the ground that under the Su- 
preme Court’s decision in the Cole v. Young ease he had 
erroneously been discharged from a non-sensitive position 
under Executive Order 10450. 

30. On August 1, 1956, the Attorney General of the 
United States directed a ‘‘Memorandum to the Heads of All 
Departments and Agencies’’ on the subject of reinstate- 
ments of persons, such as plaintiff herein, who had been 
dismissed erroneously from non-sensitive positions under 
Executive Order 10450. In that memorandum the Attorney 
General directed that reinstatement be granted in such cases 
‘<ynless there was a lapse of more than 18 months during 
which the former employee can be shown to have acquiesced. 
in all respects in the action taken”’ and that such an appli- 
cant was ‘‘entitled to be reinstated unless he may be deemed 
by his long delay to have acquiesced in the adverse decision 
or is otherwise guilty of laches.’’ A copy of said memo- 
randum is attached hereto and made a part hereof as plain- 
tiff’s ‘‘Exhibit 21.’ 

31. By a letter of August 20, 1956 (See plaintiff’s ‘“Ex- 
hibit 22”’ attached hereto and made a part hereof), plaintiff 
was advised by the National Labor Relations Board that 
although the position from which he had been dismissed 
under Executive Order 10450 ‘‘was classified as ‘non- 
sensitive’ at the time of your dismissal’’, his request for 
reinstatement was denied because of the lapse of 27 months 
between, his dismissal and his request for reinstatement. 

32. On October 31, 1956, plaintiff filed with the National 
Labor Relations Board, by his attorneys, a formal Petition 
For Reconsideration of the adverse action taken on his re- 
quest for reinstatement. 
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33. On February 1, 1957, by a letter to plaintiff’s attorney, 
the National Labor Relations Board advised that plaintiff’s 
petition for reconsideration was denied (See plaintiff’s ‘‘Ex- 
hibit 23’’ attached hereto and made a part hereof). 

34. The action of defendants in dismissing plaintiff from 
his position and in refusing to reinstate him in said posi- 
tion, as aforesaid, was taken in violation of the Act of 
August 26, 1950, 64 Stat. 476, of Executive Order 10450, 
April 29, 1953, 18 F.R. 2489, of the directive of the Attorney 
General dated August 1, 1956, and of Section 14 of the. 
Veterans’ Preference Act, 58 Stat. 390, as amended, 5 
U.S.C. § 863, and of the First, Fifth and Sixth Amendments 
to the Constitution of the United States and Articles I and 
III thereof, in that plaintiff in his ‘‘non-sensitive’’ posi- 
tion with the National Labor Relations Board had no access, 
authorized or unauthorized, to any secrets of the Govern- 
ment of the United, States, or to any ‘‘classified’’ material, 
and did not occupy a position where he could influence 
pores against the interests of the Government of the United 

tates. : 

35. There exists between plaintiff and defendants herein 
an actual controversy. Plaintiff has instituted this action 
for the purpose of having the action of the defendants in 
terminating his employment with the National Labor Rela- 
tions Board declared null and void and in violation of the 
provisions of the Act of August 26, 1950, 64 Stat. 476, of 
Executive Order 10450, 18 F.R. 2489, of the directive of the 
Attorney General dated August 1, 1956, of Section 14 of the 
Veterans’ Preference Act, 58 Stat. 390, as amended, 5 U.S.C. 
§ 863, and of the First, Fifth and Sixth Amendments to the 
Constitution of the United States and Articles I and III 
thereof and for the purpose of obtaining reinstatement in 
the position from which he was discharged. 

36. Plaintiff has exhausted all of the remedies available 
to him under applicable administrative procedures. 

37. No prior application for this or any other relief has 
been made to this or any other Court. 

38. Plaintiff has no adequate remedy at law for-the irrep- 
arable damage he has suffered and continues to suffer as 
a result of the unconstitutional and unlawful acts of de- 
fendants and their predecessors in the United States Gov- 





7 


ernment agencies herein involved, which acts have caused 
him to lose his employment and have resulted in a continu- 
ing injury to his reputation. 

39. By reason of the premises, plaintiff is entitled to 
relief against defendants under the Federal Declaratory 
Judgment Act of June 14, 1934, Title 28 of the United 
States Code, Sections 2201 and 2202. 


Wuererore, plaintiff prays for the following relief : 


1. That the action of the defendants in discharging plain- 
tiff from his position on or about the 6th day of April, 1954, 
and the repeated refusal of defendants to reinstate him to 
that position or one of like grade and tenure, be declared 
null and void and illegal as in violation of the provisions of 
the Act of August 26, 1950, 64 Stat. 476, of Executive Order 
10450, 18 FR. 2489, of the directive of the Attorney General 
dated August 1, 1956, of Section 14 of the Veterans’ Pref- 
erence Act, 58 Stat. 390, as amended, 5 U.S.C. § 863, and of 
the First, Fifth and Sixth Amendments to the Constitution 
of the United States and Articles I and III thereof. 


9. That a declaratory injunction or order issue directing 
the reinstatement of plaintiff in the position he held with 
the National Labor Relations Board on April 6, 1954, or a 
position of like grade and tenure, and 

3. That plaintiff be granted such other and further relief 
as the Court. shall deem proper. 


- Josern L. Rava, JRr., 
JoHN SiaRD, 
Attorneys for plaintiff, 
1631 K Street, N. W.., 
Washington 6, D. C. 








8 


Filed June 12, 1957. Harry M. Hull, Clerk. 
Exhibit 1 
Nationa Lasor Rexations Boarp 


NorrricaTION oF PersonNEL ACTION 


Name: Mr. George E. Evans. 

. Date of Birth: 7-1-10. 

Journal or Action No.: (529) 342. 

Date: 46-54. 

. Nature of Action: Removal. 

. Effective Date: 46-54 cob. 

. Civil service or other legal authority: E O 10450. 

. Position Title: Labor Management Relations Ex- 
aminer (Field Examiner). 

9. Service, series, grade, salary: GS-9, $5060 pa (SP-35, 
Series 1810). 

10. Organizational seeigriations: 11th Region. 

11. Headquarters: Winston-Salem, N. C. 

12. Field or Dept’l: x Field. 

13. Veteran’s Preference: WWII x 10point Disab. x. 

21. Remarks: This action is subject to all applicable 
laws, rules, and regulations and may be subject to investi- 
gation and approval by the United States Civil Service 
Commission. The action may be corrected or cancelled if 
not in accordance with all requirements. 

Board Action: 4-6-54. 

Serving under Indefinite Appointment. 

Notice of Suspension, effective 12-11-53, close of business, 
and Charges against employee issued 12-10-53. Annual 
leave sufficient to cover period 12-11-53, close of business, to 
12-21-53 (2 hours). On Leave Without Pay since 12-21-53 
(2 hours). 

No annual leave to credit. 

Removal ordered. by the National Labor Relations Board 
in accordance with E. O. 10450. 


(S.) Arraur H. Lane, 
Director, Division of Admimstration 
22. Signature or other authentication. 


SONAR wWHH 
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Filed June 12, 1957. Harry M. Hull, Clerk. 
Exhibit 2 
State or SourH CaROLiNna, 
County of Richland. 


Exuison D. Sirsa, Jz., being duly sworn, deposes and 
says: 

During the Month of December, 1954, Mr. George E. 
Evans, who at that time resided at 21-C-College Village, 
Winston-Salem, North Carolina, came to affiant’s office in 
regard to obtaining the professional services of affiant. Mr. 
Evans had been discharged from the National Labor Rela- 
tions Board, as a result of the loyalty investigation. Mr. 
Evans informed the affiant that he would like to have his 
case reviewed by the members of the National Labor Rela- 
tions Board, hoping to have his case reconsidered and a 
reversal of the decision of the Loyalty Board discharging 
him. The affiant took the matter under consideration, and 
on February 1, 1955, the affiant wrote Mr. Evans that it 
might be impossible for the affiant to handle the case inas- 
much as he had been previously a member of the National 
Labor Relations Board’s Loyalty Board, but that he would 
contact a law firm in Washington seeking their aid in this 
matter. This was done, and the Washington firm advised 
that it was impossible for them to handle the matter. Mr. 
Evans visited the office of the affiant again, during the 
spring or early summer of 1959, in regard to his case and 
as a result of this visit, attempts were made by affiant to 
obtain the services of competent Washington counsel. The 
affiant was unsuccessful in obtaining Washington counsel. 
Since that time, Mr. Evans has contacted affiant on several 
oceasions relative to this matter. It is the position of affiant 
that since Mr. Evans contacted him in December of 1954, 
that Mr. Evans has diligently pursued this matter in an 
effort to have his discharge reconsidered and the original 
Loyalty Board decision reversed. 


Exzason D. Sarrz, Jz. 


Sworn to before me this 8th day of October, 1956. 


Kars T. Hucers, 
Notary Public. 














Filed June 12, 1957. Harry M. Hull, Clerk. 
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Upholsterers’ International Union of North America 
“Affiliated. with the American Federation of Labor 


21-C College Village 
Winston-Salem, N. C. 


January 29, 1955 


Bradley & Smith, 
Attorneys at Law, 
Insurance Building, 
Columbia, S. C. 


Re: George E. Evans Security Case 


Dear Mr. BRaDLey: 


| In our conversation in your office a month ago it was my 
impression that you would notify me by letter if, after dis- 
cussion of the matter with attorney Smith, your firm would 
handle the appeal for Board reconsideration of the case. 

I am quite anxious to learn of your conclusions with re- 
spect to the foregoing as well as the prospect of the Boards 
conclusion of permitting your firm to handle the case in view 
of your former connections with the case. 

I would appreciate your advising me of the progress in 
that direction which has been made and of the prospects of 
the Boards granting of reconsideration in the matter. 

T have ready and available the $100.00 retainer fee which 
you quoted to me and will send it to you immediately upon 
request or receipt of information that you are able to pro- 
ceed. 


Very truly yours, 
(S.) Gzorcz EH. Evans. 
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Exhibit 4 
February 1, 1955 


Mr. George E. Evans, 
21-C College Village, 
Winston Salem, North Carolina. 


Dear Mr. Evans: 


I regret very much that I have not contacted you regard- 
ing the matter that you left for my consideration. Frankly, 
however, I have been away from the office for the greater 
part of the last three weeks and have notihad an opportunity 
to review the record in as much detail as I would like. 

There is one factor which disturbs me and that is that I 
may have been a member of the Board at the time that your 
matter was before it for initial consideration. I intend to 
ascertain this fact as soon as possible. For if I was I would 
then feel precluded from handling the matter. 

I know of course that you are anxious to have the matter 
attended to as soon as possible and will press myself to 
give you a decision within the next ten days. 


Very truly yours, 
EDS/ns 


Exuison D. Surra, Jz. 
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Exhibit 5 
Law Offices 


Suir anp BRADLEY 
Insurance Building 
1300 Pickens Street 
Columbia 1, South Carolina 


February 16, 1955 
Mr. George E. Evans, 


21-C College Village, 
Winston Salem, North Carolina. 


Dear Mz. Evans: : 
I have gone over the material you left with me. While I 


have some ideas that may be helpful I am not convinced 
that they would prove effective. Before proceeding I would 
like to talk the matter over with you. Let me know if it 
would be possible for you to come to Columbia. 


Very truly yours, 
(S.) Exuison D. Suirz, Jz. 
EDS/ns 
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March 5, 1955 
Dear Jack: 


We have a matter in our office which I think could best 
be handled in Washington and wondered whether anyone 
in your office would want to handle it. 

The matter involves a former Field Examiner of the Na- 
tional Labor Relations Board who has been terminated by 
the Board for security reasons. I have gone over the rec- 
ord and believe that the Board should reexamine this case. 
These cases are, of course, nasty business but I like to be 
sure that justice is done. 

My reason for believing that someone in Washington 
should handle this matter is that I believe the Board mem- 
bers should be contacted directly about the case. Secondly, 
I am not at all sure that I could handle the case as it may 
have been pending before the Board at the time I was a 
member of the Loyalty Board, and in any event my partner 
was Counsel to the Board at the time the case was before 
it. 

The former employee in this case is prepared to advance 
a small retainer and a percentage of the amount due him 
in back pay should he be successful in having the Board 
reverse itself. 

If you think your office would be interested in handling 
this matter please let me hear as soon as possible. 

With best wishes. 


Sincerely, 
EDS/ns 
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March 7, 1955 
Dear JERRY: 


Just recently we have received a matter in our office 
which I think could best be handled in Washington, and 
wondered whether you would be interested in handling 
it. I thought of you since I seem to remember your 
handling cases of this type. | 

The matter involves a former Field Examiner of the 
National Labor Relations Board who has been termin- 
ated by the Board for security reasons. I have gone over 
the record in the case and believe that the Board should 
reexamine the matter. Subsequently, while in conversation 
with the former employee involved, I determined I could 
not handle it because it was probably before the Board 
at the time I was a member of the Loyalty Board, and, 
in ‘any event, my partner was counsel to the Loyalty 
Board at the time the case was originally before it. I know 
these cases are nasty business but I like to be sure that 
justice is done. 

My reason for believing this should be handled by some- 
one in Washington is that I believe that the Board mem- 
bers should be contacted directly about the case. 

The former employee in this case is prepared to advance 
@ small retainer and a percentage of the amount due him 
in back pay should he be successful in having the Board 
reverse itself. 

If you think your office would be interested in handling 
this matter please let me know as soon as possible. 


Sincerely, 
(S.) Exzison D. Smarr, Jr. 


Grratp D. Rey, Ese., 
Tower Buildmg, 
Washington, D. C. 
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March 17, 1955 


Mr. George Evans, 
21-C College Village, 
‘Winston Salem, North Carolina. 


Dear Mr. Evans: 


Since talking to you I have written a firm in Washington 
asking them to handle the matter. This firm is quite 
capable and would do an efficient job. I have not heard 
from them as yet. 

I have concluded after careful consideration that be- 
cause of my prior connection with the Loyalty. Board and 
my partner’s being counse to the Board! at the time your 
matter was pending it w j j 
handle the case. However, 
well represented if the firm I written takes the case. 

As soon as I hear from them I will notify you. 


Very truly yours, 


Eurasox D. Surru, Jz. 
by Txos. C. BRaDLey, JR. 


EDS/ns 
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Exhibit 9 


March 21, 1955 
Desk JERRY: 


I am anxious to know what decision you have reached 
regarding the matter I wrote you about. Please advise 
me at your earliest convenience so that I can forward this 
information on to the person involved. 

It is my hope that you will soon have occasion to come 
to this part of the country and pay me a visit. 


Best wishes, 
| (S.) Exzzson D. Smirz, Jr. 
Mz. Gerarp Rerxy, 
Tower Building, 
Washington, D. C. 
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Renmuy, Ruerrs & RuckeLsHaus 
1120 Tower Building 
Washington 5, D. C. 


March 25, 1955. 


Ellison D. Smith, Jr., Esq., 
Smith and Bradley, 

1300 Pickens Street, 
Columbia 1, South Carolina. 


Dear Ep: 


I must apologize for my long delay in answering your 
letter but unfortunately a lengthy piece of litigation has 
kept me away from my desk for the last two weeks. 

After talking the matter over with my partners, I am 
afraid that we are not in a position to represent the field 
examiner the Board has terminated as we are all under 
tremendous pressure now to meet certain deadlines before 
the summer. 

I do appreciate your kind thought of us and hope we 
can get together when when you are next in Washington. 

Best regards to Tom Bradley and yourself. 


Sincerely yours, 


(S.) Gerry 
Grrarp D. Remy. 
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March 29, 1955 


Mr. Joseph C. Wells, 
1620 Eye Street, N. W., 
Washington 6, D. C. 


Drak JOE: 


When in Washington sometime ago I discussed with 
you'a security case which we had in the office. You told 
me about one you had in which you had been successful. 
I wonder whether you would be interested in handling 
this one. Since I was on the Loyalty Board and Tom was 
counsel to the Board we cannot handle it. 

It is my belief that there is merit in the former em- 
ployee’s contention that a mistake was made. He is will- 
ing to advance a retainer and, in the event of success in 
having the Board reverse itself, to assign a portion of 
the back pay which would be due him. 

If you would be interested in handling this matter please 
let me know at your earliest convenience. 

I hope you and all the family are well. 

While I do not want to disturb you, the rockfish are 
tearing up tackle in this vicinity. 

Best wishes, 
(S.) Exzason D. Sorra, Jr. 


EDS/ns 
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Law Offices 

Kine & Krxe 
1620 Eye Street, N. W. 
Washington 6, D. C. 


April 4, 1955 


Ellison D. Smith, Jr., Esq., 
Smith and Bradley, 
Insurance Building, 

1300 Pickens Street, 
Columbia 1, South Carolina. 


Dear Ep: 


Thanks for your letter of March 29, 1959, concerning 
a security case which you have in your office. 

As I told you at the time, these cases are not particularly 
attractive. However, I will be glad to look at the file 
in the matter to see whether it presented a case which we 
could and should handle. 

I have some old, broken up tackle that I would like to 
see rockfish tear up, so let me know and I’ll come running. 


Best regards to all. 


Sincerely, 


(S.) Jog, 
JossepH C. WELLS. 


JCW :ha 
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April 7, 1955 


Mr. George Evans, 
21-C College Village, 
Winston Salem, North Carolina. 


Dear Mr. Evans: 


I was unsuccessful in getting Mr. Gerard Reilly of 
Washington to handle your case. He is loaded down with 
work and just cannot handle it. However, Mr. Joseph 
Wells, who as you know handled successfully the Phila- 
delphia case, has agreed to go over your file. Therefore 
if you wish I will forward the file to him. Mr. Wells is 
a very able lawyer and if he decides, after going over 


your file, to represent you your matter will be in ex- 
cellent hands. ! : 
Please advise me your wishes in the matter. 


Very truly yours, 
Exzison D. Surra, JR. 
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Upholsterers’ International Union of North America 
Affiliated with the American Federation of Labor 
21-c College Village 
Winston-Salem, N.C. 
April 15, 1955 


Ellison D. Smith, Esquire, 
Smith & Bradley, 

1300 Pickens Street, 
Columbia, S.C. 


Dear Mr. SMITH: 
This will acknowledge receipt of your letter of April 7th 


in which you advise of your difficulty in getting Attorney 
Reilly to handle my case. 

You advise that you may be successful in getting Attor- 
ney Wells to undertake to handle the matter. This arrange- 
ment would be completely satisfactory with me. 

I would appreciate your forwarding the file and the 
other material on to him and your letting me know as soon 
as you learn of his conclusion in regard to his willingness 
to take the case. 

Needless to say, I am most anxious to have this matter 
concluded. I appreciate the interest you have given it and 
the continuing efforts you have put forth to assist me in 
getting this matter reconsidered. I would appreciate your 
interest until it comes into competent and willing hands. 


Very truly yours, 
(S.) Georcz HE. Evans. 
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Law Offices 
SmITH AND BRADLEY 
Insurance Building 
1300 Pickens Street 
Columbia 1, South Carolina 


May 2, 1955 
Dear JOE: 


I am enclosing under separate cover the files in the case 
I wrote you about. Since this matter has been pending for 
some time I would appreciate it if you would let me know 
as soon as possible whether you desire to handle the matter. 
The employee has been advised about your handling the 
case and it meets with his wholehearted approval. Details 
as to fee and other matters pertaining to your handling 
the case will be passed on to him, as soon as you let me 
know. 

Vivian and I are both looking forward to your coming to 
the Beach this summer, and she expects to contact Joy as 
soon as we can make some definite plans. 


Best wishes, 


(S.) Ex. 


Exuson D. Suiru, Jr. 
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Law Offices 
Kine & Kine 
1620 Eye Street, N. W. 
Washington 6, D. C. 


June 10, 1955 


Ellison D. Smith, Jr., Esquire, 
Smith & Bradley, 

1300 Pickens Street, 

Columbia, South Carolina 


Dear Ep: 


I have looked over the file which you sent me in May 
concerning the security program case involving George E. 
Evans. I am returning it to you under separate cover for 
whatever disposition you wish to make of it. 

I have reviewed the file rather carefully and as a result, 
I am of the opinion that I can accomplish nothing for Mr. 
Evans. 

It seems to me that while the evidence against Mr. Evans 
with respect to any subversive activity is not substantial, 
the Government has made out a good case to the effect that 
he falsified his application for employment. This defect 
in the case, in my opinion, would make his cause hopeless 
in so far as any request to the Board to reconsider its 
action is concerned, particularly as in this case both the 
Loyalty Review Board which heard the case and the NLRB 
were unanimous in their findings and decisions. 

I am sorry that I cannot be more helpful and that it has 
taken me this long to review the matter. 


Best regards. 
Sincerely, 


(S.) Jor. 
JosEPH C. WELLS. 


JCW :ha 
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June 14, 1955 


Mr. George E. Evans, 
21-C College Village, 
Winston-Salem, North Carolina. 


Dear Mr. Evans: 


I regret to inform you that Mr. Wells has concluded 
after a review of your case that he can accomplish nothing 
in your behalf and is returning your file. Mr. Wells in his 
letter to me of June 10th gives the following reasons for 
this conclusion. States Mr. Wells: ‘‘It seems to me that 
while the evidence against Mr. Evans with respect to any 
subversive activity is not substantial, the Government has 
made out a good case to the effect that he falsified his 
application for employment. This defect in the case in my 
opinion would make his cause hopeless in so far as any 
request to the Board to reconsider its action is concerned, 
particularly as in this case both the Loyalty Review Board 
which heard the case and the NLRB were unanimous in 
their findings and decisions.”’ 

As a result of this development I feel somewhat stymied 
as to the next move. Frankly I know of no other attorney 
in Washington who I believe would or could do an adequate 
job. However, our Washington Associate has advised 
me that they know an attorney who has been successful in 
such matters. Whether you wish to pursue this possibility 
is of course for you to decide. It might be wise for you to 
discuss further possibilities with us. I will of course do 
nothing further until I hear from you. 


Very truly yours, 
EDS/ns | 


(S.) Exxison D. Smrrz, JR. 
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Law Offices 
SmirH anp BraDLEy 
Insurance Building 
1300 Pickens Street 
Columbia 1, South Carolina 


August 31, 1955 


Mr. George E. Evans, 
21-C College Village, 
Winston-Salem, North Carolina. 


Dear Mr. Evans: 


Pursuant to our telephone conversation I have written 
our Washington associate for the name and address of 


the attorney I spoke to you about. As soon as I receive 
the information I will write him directly regarding his 
handling your matter. 


Very truly yours, 
(S.) Exuison D. Surrz, JR. 


EDS/ns 
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Exhibit 19 
Law Offices 
Siro anD BraDLey 
Insurance Building 


1300 Pickens Street 
Columbia 1, South Carolina 


August 31, 1955 
Mr. George E. Evans, 


21-C College Village, 
Winston-Salem, North Carolina. 


Re: Loyalty Matter: 
For professional services to date in the above matter. 


$100.00 
(S.) Exzison D. Smrra, Jz. 
Thank you. 


Paid by Postal Money Order #6-88,934,013 
(S.) G. E. 





Filed June 12, 1957. Harry M. Hull, Clerk. 
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P. O. Box 245 
Memphis, Tennessee. 


July 13, 1956 


Honorable Boyd Leedom, 
Chairman, National Labor Relations Board, 
Washington 25, D. C. 


Recisrerep Mam Rerurn Receret REeQuestTED 


Dear Mr. Leepom: 


On December 11, 1953 I was suspended and on April 
11, 1954 I was discharged by the Board from the position 
of Field Examiner in the 11th Regional Office in Winston- 


Salem, N. C. 

These actions were asserted to be under the authority 
of Executive Order 10450. 

The decision of the Supreme Court in the Cole case 
makes clear that these actions were illegal. 

I therefore request that I be reinstated to my former 
position in the 11th Region and that I be made whole for 
the loss I have sustained. 

Since I do not know with whom final authority in this 
matter lies, I am writing an identical letter to General 
Counsel! Theophil Kammholz. 


Very truly yours, 
Grorce EB. Evans, 
Box 245 Memphis, Tennessee. 
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Exhibit 21 


Orrice or Toe ATroRNEY GENERAL 
Washington, D. C. 


August 1, 1956 


Memoranpum To T'sHe Heaps or Att DEPARTMENTS 
AND AGENCIES 


Subject: Claims for reinstatement by former employees 
dismissed under Executive Order 10450. 


Some Government civilian employees dismissed under 
the procedures provided in Executive Order 10450 have 
asserted claims for reinstatement and it has been necessary 
to consider the desirable procedures to be followed with 
respect to such claims. 

The Supreme Court of the United States, in the case of 
Cole v. Young, has limited the scope of P. L. 733 (Act of 
August 26, 1950; 5 U.S.C. 22-1) to persons in positions of 
the Government concerned with the national security. 
The’ Court concluded that Executive Order 10450 may 
legally be deemed applicable only to employees holding 
such positions and, in the absence of a determination by 
the department or agency head that the position occupied 
by the employee affects the national security, dismissal 
of an employee might not be effected under Executive 
Order 10450. 

Executive Order 10450, section 3(b), provided, with re- 
spect to the scope of the Investigation to be conducted of 
the employee, for the designation by the department or 
agency head of ‘‘any position within his department or 
agency the occupant of which could bring about, by virtue 
of the nature of the position, a material adverse effect 
on the national security as a sensitive position’’. 

In conformity with Executive Order 10450, each depart- 
ment or agency head has designated appropriate positions 
in his department or agency as ‘‘sensitive’’ for the purposes 
of initial clearance investigation. 
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The department or agency head should review each claim 
for reinstatement and/or for back pay of an employee dis- 
missed from his department or agency under Executive 
Order 10450, for the purpose of determining whether dis- 
missal was from a position which had been designated as 
‘¢sensitive’’. If the department or agency head determines 
that the employee was dismissed under Executive Order 
10450 from a position which he had designated as ‘‘sensi- 
tive’’ at, or prior to, the time of dismissal, the claim for 
reinstatement or back pay should be denied. There is no 
court decision requiring the reemployment of such person 
or the recognition by the Government of any claim by him 
for back pay. The letter notifying him of the denial of his 
claim should state that his case has been reviewed by the 
department or agency head, but, since he was dismissed 
from a position which had been designated by the depart- 
ment or agency head as ‘‘sensitive’’, his request for re- 
instatement has been denied. 

In the event the employee was dismissed under Executive 
Order 10450 from a position which had not been designated 
as ‘‘sensitive’’ at, or prior to, the time of dismissal, the 
employee is entitled under the decision in Cole v. Young, to 
be reinstated to his former position or a position of like 
grade and tenure and to have back pay allowed him unless 
he may be deemed by his long delay to have acquiesced in 
the adverse decision or is otherwise guilty of laches. I 
would suggest that such a reinstatement and back pay claim 
be granted under the circumstances unless there was a 
lapse of more than 18 months during which the former 
employee can be shown to have acquiesced in all respects 
in the action taken. This period should be calculated from 
the date of dismissal to (1) the filing of a court action or 
(2) a claim for reinstatement after the decision in Cole v. 
Young. 

I suggest that the notice of reinstatement to a former em- 
ployee dismissed from a position which was not designated 
as ‘‘sensitive’’ state that, upon reinstatement, removal pro- 
ceedings may be initiated under appropriate legislative 
authority other than the Act of August 26, 1950. The 
Supreme Court emphasized in its opinion in Cole v. Young 
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that the Lloyd-LaFollette and Veterans Preference Acts, 
in authorizing dismissals ‘‘for such cause as will promote 
the efficiency of the service’’, recognized as a cause for dis- 
missal under these Acts the basis for a discharge under 
Executive Order 10450. 

I believe that the claimant is entitled to be informed 
prior to his reinstatement that the department or agency 
head may initiate further removal proceedings in order 
that he may be afforded an opportunity at that time to 
determine whether he wishes reemployment or prefers 
to resign without prejudice to his claim for back pay. 

I understand that in a number of instances, after pro- 
ceedings were initiated under Executive Order 10450, an 
employee submitted his written resignation. There would 
appear to be no legal requirement that you reinstate an 
employee who submitted such a resignation. 

A former employee entitled to be reinstated under the 
decision in Cole v. Young will be entitled to back pay to 
the following extent: He should receive the difference 
between the amount such person would normally have 
earned during the full period of his suspension and ter- 
mination at the rate he was receiving on the date ‘of 
suspension or termination, as appropriate, and his in- 
terim net earnings. If no investigation is made to ascertain 
the amount of his net earnings during the suspension or 
termination period, he should be required to furnish an 
affidavit as to his employment and earnings during this 
period. . 

Any questions you may have as to the availability of 
appropriated funds to pay such claims should be sub- 
mitted to the General Accounting Office. 


(S.) Herpert Brownell, JR., 
Attorney General. - 
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Natronau Lasor Rexiations Boarp 
Washington 25, D. C. 


August 20, 1956 


Mr. George BE. Evans, 
Box 245, 
Memphis, Tennessee. 


Dear Mr. Evans: 


This is in response to your request, under date of July 
13, 1956, for reinstatement with back pay to the position 
from which you were discharged on April 6, 1954, following 
a hearing and determination of your status under Execu- 
tive Order 10450. - 

The position from which you were discharged was class- 
ified as ‘‘non-sensitive’’ at the time of your dismissal. 
The Attorney General has advised us that under the de- 
cision of the Supreme Court in Cole v. Young, 351 US. 
536, employees dismissed from ‘‘non-sensitive’’ positions 
pursuant to procedures under Executive Order 10450 are 
not automatically entitled to reinstatement and back pay. 
Where, for instance, an individual through inaction may 
have, in effect, acquiesced in the Government’s decision to 
terminate his-employment, he may be considered guilty of 
laches and therefore not entitled to reinstatement. 

In your case more than 27 months elapsed between the 
time of your dismissal and your request for reinstate- 
ment. The Board, considering this fact in the light of 
all the circumstances surrounding your case, has deter- 
mined that your request for reinstatement with back pay 
must be denied. 


By direction of the Board: 


(S.) Anraur H. Lane, 
Arthur H. Lang, Director, 
Division of Administration. 
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Natrona, Lasor RELAtIons Boarp 
Office of the General Counsel 
Washington 25, D. C. 


February 1, 1957 


Joseph L. Rauh, Jr., Esq., 
Rauh and Levy, 

1631 K Street N.W. 
Washington 6, D. C. 


Dear Mr. Rauh: 


The Board has carefully considered the Petition for Re- 
consideration which you filed with it on November 1, 1956, 


on behalf of George E. Evans. The Board is of the opinion 
that the facts related in the Petition do not warrant a re- 
versal of its August 20, 1956 denial of Mr. Evans’ request 
for reinstatement with back pay. 


Very truly yours, 


(S.) Marcen Matrer-Prevosrt, 
Assistant General Counsel. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Division 
Civil Action No. 1403-57 
Gzorcn E. Evans, 332 No. Spring St., Tupelow, Mississippi, 
Plaintiff 
v. 

Boyp Lezpom, Ase Murpocs, JosepH A. JENKins, Pamir 
Ray Roveers, Steren S. Bean, Individually and as mem- 
bers of the National Labor Relations Board, Defendants. 

ANSWER TO CoMPLAINT 


Now come the defendants, Boyd Leedom, Abe Murdock, 
Joseph A. Jenkins, Philip Ray Rodgers and Stephen S. 
Bean, and in answer to the complaint filed herein, say: 


First DEFENSE 


The plaintiff fails to state a claim against the defendants 
upon which relief can be granted. 


Seconp DEFENSE 


The plaintiff, after being notified of the adverse decision 
of the National Labor Relations Board of April 6, 1954, in 
his case has failed to exhaust an administrative remedy 
available to him by not appealing to the Civil Service 
Commission. 

Tarp DEFENSE 


1-2. The defendants deny the allegations of paragraphs 
1 and 2 of the complaint. 

3-4. The defendants admit the allegations of paragraphs 
3 and 4 of the complaint. 

5. Answering paragraph 5 of the complaint, the defend- 
ants deny that the position as Examiner (Field Examiner) 
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with the National Labor Relations Board was ‘‘non- 
sensitive’’ in fact, and admit that said position was not 
then officially designated ‘‘sensitive’’ by the Board, but was 
so designated on or about December 7, 1955. The other 
allegations contained therein are admitted. 

6-7. The defendant admit the allegations of paragraphs 
6 and 7 of the complaint. 

8-91. Answering paragraphs 8 to 21, inclusive, of the 
complaint, the defendants are without knowledge or infor- 
mation sufficient to form a belief as to the truth of the 
allegations contained therein. 

92. Answering paragraph 22 of the complaint, the de- 
fendants admit that Attorney Joseph C. Wells conferred 
sometime in May 1955 with Mr. Marcel Mallet-Prevost, 
then the Security Legal Officer of the National Labor Rela- 
tions Board, regarding this case, at which time Mr. Wells 
asked Mr. Mallet-Prevost for his personal opinion as to 
whether there seemed much chance that the Board would 
reverse itself. Mr. Mallet-Prevost told him in effect that, 
while he could not express an opinion officially, he person- 
ally doubted that the Board would reverse itself. The de- 
fendants are without knowledge or information sufficient 
to form a belief as to the truth of the other allegations 
contained therein. 

93-96. The defendants are without knowledge or infor- 
mation sufficient to form a belief as to the truth of the 
allegations contained in paragraphs 23 to 26, inclusive, of 
complaint. 

97. Answering paragraph 27 of the complaint, the defend- 
ants admit that on November 21, 1955, the Supreme Court 
of the United States granted certiorari in the case of Cole v. 
Young, 350 U.S. 900, on the issue among others, whether 
persons in ‘‘non-sensitive’’ Government positions were 
subject to the provisions of Executive Order 10450. The 
defendants are without knowledge or information sufficient 
to form a belief as to the truth of the other allegations 
contained therein. 

98.99. The defendants admit the allegations contained in 
paragraphs 28 and 29 of the complaint. 

30. Answering paragraph 30 of the complaint, the de- 
fendants admit that on or about August 1, 1956, the Attor- 
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ney General transmitted an advisory opinion to the ‘‘Heads 
of all Departments and Agencies’’, on the subject of claims 
for reinstatement of former employees dismissed under 
Executive Order 10450, a copy of which is attached to the 
complaint as ‘‘Exhibit No. 21’, but deny that said opinion 
is applicable to the plaintiff herein. La 

31-33. The defendants admit the allegations contained in 
paragraphs 31 to 33, inclusive, of the complaint. 

34. The defendants deny the allegations contained in 
paragraph 34 of the complaint. 

35. Answering paragraph 35 of the complaint, the de- 
fendants admit there exists-an actual controversy between 
them and the plaintiff but deny that it is one of which this 
court could take cognizance. The defendants are without 
knowledge or information sufficient to form a belief as to 
the truth of the other allegations contained therein. 

36. The defendants deny the allegations of paragraph 36 
of the complaint. ; | 

37. The defendants are without knowledge or informa- 
tion sufficient to form a belief as to the truth of the allega- 
tions of paragraph 37 of the complaint. 

38-39. The defendants deny the allegations of paragraphs 
38 and 39 of the complaint. 


Fourts DEFENSE 


The complaint is barred by laches. 
Wuererore, the defendants pray that the complaint be 
dismissed with costs to the defendants. ; 


James T. DEVINE, 
Ceci R. Heri, 
BensaMin C, FLANNAGAN, 
Attorneys, Department of Justice, 
Washington, D. C. 
Attorneys for Defendants. 


Receipt of a copy of the foregoing Answer to Complaint 
served.on me this 8th day of August 1957, is hereby 
acknowledged. 


Joserx L. Ravz, 
Attorney for Plaintiff. 











Filed April 14, 1958. Harry M. Hull, Clerk. 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 
Civil Division 
Civil Action No. 1403-57 
Gzorce E. Evans, 332 No. Spring St., Tupelo, Mississippi, 
Plawmtiff, 
Vv. 


Boxp Lrrepom, Asz Murpocx, Josepn A. Jenxins, Pan 
Ray Ropczrs, Srepnen S. Bean, Individually and as 
members of the National Labor Relations Board, 
Defendants. | 


Motion For Summary J UDGMENT 


Comes now the plaintiff, by his attorneys, and moves 
pursuant to Rule 56 of the Federal Rules of Civil Pro- 
cedure for a summary judgment in plaintiff’s favor for 
the relief demanded in the complaint since there is no 
genuine issue as to any material fact and the plaintiff is 
entitled to a judgment as a matter. of law. 

This motion is based upon the pleadings on file in this 
action and the affidavits of plaintiff George E. Evans and 
attorney Ellison D. Smith, Jr., filed herewith. 


JoserH L. Ravn, Jr, 
JoHn Sragp, 
1631 K Street, N.W., 
Washington 6, D. C., 
Attorneys for Plaintiff. 





Certificate of Service 


I hereby certify that service of the foregoing Motion 
for Summary Judgment, affidavits of George E. Evans and 
Ellison D. Smith, Jr., enclosed therewith, together with 
Points and Authorities in support thereof, was made upon 
defendants by mailing copies thereof, postage prepaid, 
to their attorney, Mr. James T. Devine, Chief Civil Sec- 
tion, U. S. Department of Justice, Washington 25, D. C., 
this 14 day of April, 1958. 

JoHN Sag, 


1631 K Street, N.W., 
Washington 6, D. C. 
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UNITED STATES DISTRICT COURT FOR THE 
| DISTRICT OF COLUMBIA 
Civil Division 
Civil Action No. 1403-57 


Gzorce E. Evans, 332 No. Spring St., Tupelo, Mississippi, 
Plaintiff, 


Vv. 


Boyp Lzepom, Ase Murvocx, JosepH A. JENKINS, Puri 
Ray Ropczrs, Srepxen S. Bran, Individually and as 
members of the “National Labor Relations Board, 
Defendants 


AFFIDAVIT 


Comes now George E. Evans, plaintiff in the above en- 
titled action, and deposes and says as follows: 

1. That he has read the complaint of the plaintiff in 
the above entitled action and that each of the statements 
therein are true to the best of his knowledge and belief. 

29 That from and after the time of his discharge on 
April 6, 1954, plaintiff, has in good faith sought to obtain 
legal redress against said discharge to the extent and 
within the limitations described in paragraphs 8 through 
32 of said complaint. 

3. That each of the exhibits numbered 2 through 19 and 
attached to the complaint in the instant case is a true 
and exact copy of correspondence from plaintiff to his 
attorneys, from attorneys to plaintiff and between plain- 
tiff’s attorney and other attorneys concerning plaintiff’s 
efforts at legal redress from his discharge from the 
National Labor Relations Board. ! 

: GrorcE E. Evans. 


Subscribed and sworn to before me this 10th day of 
April, 1958. 
Marcaret R. Hunt, 
Notary Public. 


My commission expires: June 14, 1962. 
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Srarz or SourH CaRoLia, 
County of Richland. 


Exzison D. Surrs, Jz., being duly sworn, deposes and 
says: 

During the Month of December, 1904, Mr. George E. 
Evans, who at that time resided at 21-C-College Village, 
Winston Salem, North Carolina, came to affiant’s office in 
regard to obtaining the professional services of affiant. 
Mr. Evans had been discharged: from the National Labor 
Relations Board, as a result of the loyalty investigation. 
Mr. Evans informed the affiant that he would like to have 
his case reviewed by the members of the National Labor 
Relations Board, hoping to have his case reconsidered and 
a reversal of the decision of the Loyalty Board discharging 
him. The affiant took the matter under consideration, and 
on February 1, 1955, the affiant wrote Mr. Evans that it 
might be impossible for the affiant to handle the case 
inasmuch as he had been previously a member of the 
National Labor Relations Board’s Loyalty Board, but 
that he would contact a law firm in Washington seeking 
their aid in this matter. This was done, and the Washing- 
ton firm advised that it was impossible for them to handle 
the matter. Mr. Evans visited the office of the affiant 
again, during the spring or early summer of 1959, in re- 
gard to his case and as a result of this visit, attempts 
were made by affiant to obtain the services of competent 
Washington counsel. The affiant was unsuccessful in ob- 
taining Washington counsel. Since that time, Mr. Evans 
has contacted affiant. on several occasions. relative to this 
matter. It is the position of affiant that since Mr. Evans 
contacted. him in December of 1954, that Mr. Evans has 
diligently pursued this matter in an effort to have his dis- 
charge reconsidered and the original Loyalty Board deci- 
sion reversed. 

Exuison D. Smita, JR. 


Sworn to before me this 8th day of October, 1956. 
Kare I. Hucers, 
Notary Public. 








Filed May 9, 1958. Harry M. Hull, Clerk 


UNITED STATES DISTRICT COURT FOR THE 
: DISTRICT OF COLUMBIA 


Civil Division 
Civil Action No. 1403-57 


Gzorce EB. Evans, Plaintiff, 
v. 
Boyp Lrspom, ET aL., Defendants. 


AMENDMENT To ANSWER 


The defendants by their attorneys hereby amend their 
answer to the complaint in the above-entitled cause so that 
paragraphs 28 and 29 of said answer will read as follows: 

_ 28. Answering paragraph 28 of the complaint, the defend- 
ants admit that on June 11, 1956, the United States Supreme 
Court decided in Cole v. Young that persons not in sensitive 
positions were not subject to discharge under Executive 
Order 10450, but denies that it held as to veteran preference 
eligibles such a discharge was in violation of the Veterans’ 
Preference Act. 

29. The defendants admit the allegations of paragraph 29° 


of the complaint. 
| Oran H. Waterman, 
Cec R. Herir, 
Attorneys, Department of Justice, 
Attorneys for Defendants. 


The filing of this amendment to the answer is consented to. 


JOHN SmaskD, 
Attorney for Plamiiff. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Division 
Civil Action No. 1403-57 


Georce BE. Evans, Plaintiff, 
v. 
Boyp LeEpom, ET aL., Defendants. 


Derenpants’ Morion ror SUMMARY JUDGMENT OR IN THE 
ALTERNATIVE TO D1sMIss 


Now come the defendants, Boyd Leedom, Abe Murdock, 
_ Joseph A. Jenkins, Philip Ray Rodgers and Stephen S. 
Bean, members of the National Labor Relations Board, 
and respectfully move this Honorable Court under Rule 56 
of the Federal Rules of Civil Procedure for summary judg- 
ment on the ground that there is no genuine issue as to any 
material fact and that the defendants are entitled to judg- 
ment as a matter of law. 

In the alternative, the defendants respectfully move this 
Honorable Court to dismiss this action on the ground that 
the complaint fails to state a claim upon which relief can 
be granted and that the plaintiff has failed to exhaust his 
administrative remedies. : 


This motion is based upon the pleadings on file in this 
cause, the deposition of George E. Evans filed herein and 
the affidavit of Arthur H. Lang attached hereto. Also ap- 
pended hereto are the Points and Authorities in Support 
of Defendants’ Motion for Summary Judgment or in the 
Alternative to Dismiss and In Opposition to Plaintiff’s 
Motion for Summary Judgment. 


Oran H. Waterman, 
Crecr R. Hertr, 
Attorneys, Department of Justice, 
Washington 25, D. C., 
Attorneys for Defendants. , 











CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing Defendants’ 
Motion for Summary Judgment or in the Alternative to 
Dismiss along with the affidavit of Arthur H. Lang and the 
Points and Authorities in Support of Defendants’ Motion 
for Summary Judgment or in the Alternative to Dismiss 
and In Opposition to Plaintiff’s Motion for Summary Judg- 
ment, was made on the plaintiff by mailing copies thereof 
to his attorney, John Silard, 1631 K Street, N. W., Wash- 
ington, D. C. this 14th day of May, 1958. 


Crcr R. Heriiy, 
Attorney, Department of Justice, 
Washington, D. C. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Division 
Civil Action No. 1403-57 
Grorce EB. Evans, Plaintiff’, 


Vv. 


Boyp Lreepom, AsE Murpock, Josern A. JENKINS, PHILIP 
Ray Ropgers, SterHen S. Beran, Individually and as 
Members of the National Labor Relations Board, 
Defendants. 


District oF COLUMBIA, 
City of Washington, ss: 


Arrimavit or ArTHUR H. Lane 


Personally appeared before me, Arthur H. Lang, who, 
after being duly sworn, deposes and says: 

That he has been in the employ of the National Labor 
Relations Board as Director, Division of Administration, 
since October 1948, and that he has personal knowledge 
of the matters and things hereinafter set forth: 

1. That, on .or about December 11, 1953, charges were 
issued by the National Labor Relations Board and served 
upon George E. Evans. A copy of said charges is hereto 
annexed as Exhibit A. 

2. That, on or about December 28, 1953, George E. Evans 
filed with the National Labor Relations Board his sworn 
answer to the charges and a request for a hearing, a copy 
of which is hereto annexed as Exhibit B. 

3. That on February 17, 1954, a hearing, based on the 
charges and sworn answer was conducted by the Security 
Hearing Board, at which George E. Evans was present. 

4, That, on or about March 15, 1954, the Security Hear- 
ing Board recommended to the National Labor Relations 
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Board that the retention of George E. Evans in his posi- 
tion as Field Examiner would not be clearly consistent with 
the interests of national security. 

5. That on April 6, 1954, the National Labor Relations 
Board, after reviewing the entire record in the case, ac- 
cepted the recommendation of the Security Hearing Board 
and. ordered the termination of the employment of George 
E. Evans. By letter of April 7, 1954, a copy of which is 
hereto annexed as exhibit C, the Board advised George E. 
Evans of its decision. 

6. That at a meeting of the Members of the National 
Labor Relations Board on December 7, 1955, the National 
Labor Relations Board designated as sensitive the posi- 
tions of all Field Examiners, which included the position 
formerly held by George E. Evans. The Plaintiff’s former 
position has been filled since about July 1954, and the 
present incumbent would have to be replaced in the event 
of Plaintiff’s reinstatement; and also there are no vacan- 
cies in any non-sensitive GS-9 positions at this time. 

7. The position formerly held by George E. Evans, and 
from which he was removed by the National Labor Rela- 
tions Board, was that of Field Examiner (GS-9, with a 
salary of $5060. per annum). | ; 


ArrHur H. Lane, 
Director, Division of Administration, 
National Labor Relations Board. 


Subscribed and sworn to before me, this 9th day of May 
1958. 


Russet B. New1en, 
Notary Public, District of Columbia. 


My Commission Expires June 14, 1962. 
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Berorr THE Natronat Lasor Revations Boarp UNDER THE 
Acency Securiry Procram 


Washington, D. C. 
In the Matter of 
Grorce BE. Evans, Employee 


CHARGES 


Executive Order 10450, dated April 27, 1953, and ef- 
fective May 27, 1953, established a Federal Employees 
Security Program, one of the purposes of which is to 
remove from the Government service all civilian officers 
and employees whose retention in employment is not 
clearly consistent with the interests of the national secu- 
rity. 


As a result of an investigation made of you as an em- 
ployee of this Agency, evidence has been submitted which 
indicates that your retention in employment with this 
Agency is not clearly consistent with the interests of the 
national security. 

This evidence, so far as security considerations permit 
its disclosure, is as follows: 


. That in and about 1944 you were a member of the 
Communist Political Association. 

. That during 1944 and 1945 you were a subscriber 
to ‘‘The Daily Worker’’ and ‘‘The Worker,’’ Com- 
munist daily and Sunday newspapers, respectively. 

. That during your employment with the George A. 
Hormel Packing Company, prior to 1945, you aligned 
yourself with the Communistic element in the union 
at that plant, and that you were closely and sympa- 
thetically associated with Matthew Kovacic and 
Eddie Folan, reported to have been members of the 
Communist Party, and known as such by you. 
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. That you worked closely during 1943 with Martin 

Mackie, reported to be a high Communist Party offi- 
cial in Minneapolis, Minn. and known as such by you, 

'and that upon your discharge from the Army in 
August 1944 you had notified the Communist Party 
Headquarters in Minneapolis of that fact. 

. That during the late 1930’s you were a dues-paying 

member of the Socialist Workers Party, an organi- 
zation which has been cited by the Attorney General 
as coming within the purview of Executive Order 
10450. 

. That you falsified your applications (Forms 57) for 
employment with the National Labor Relations 
Board, which you completed on March 20, 1950 and 

| February 20, 1950, by denying that you ever held 
membership in the Communist Party or any Com- 
munist organization. You likewise denied ever hav- 
ing held membership in any organization which ad- 
vocates the overthrow of the United States Govern- 
ment by force and violence. 

. That you falsified said applications for employment 

| by denying that you ever had been arrested. Your 

official arrest record reflects that you were arrested 

| on July 22, 1935 on a charge of disorderly conduct 

| for which you were fined $5 and cost of $3.50. Also 
that on February 27, 1940 you were arrested on a 
charge of drunkenness and: window peeping for which 
you were fined $10 and $25, respectively. 

. That on said applications for employment you fur- 
nished false information concerning your employment 

as follows: You stated that you had been employed 
as an organizer for the U.A.W.-C.LO., when in fact 

' you were not employed by the U.A.W.-C.LO. but 

| were employed by Hormel & Co. as a butcher. 


Enclosed herewith is the list of organizations which have 
been designated to date by the Attorney General as ‘‘totali- 
tarian, fascist, communist, or subversive, or as having 
adopted a policy of advocating or approving the commis- 
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sion of acts of force or violence to deny others their rights 
under the Constitution of the United States, or as seeking 
to alter the form of government of the United States by 
unconstitutional means.’’ 

Are you now or have you ever been a member of, or in 
any manner affiliated with, the Communist Party, U.S.A.? 
(——) [Yes or No] 

Are you now or have you ever been a member of, or in 
any manner affiliated with any of the other organizations 
on the enclosed list? (——) [Yes or No] 

If either answer is ‘‘Yes,’’ give complete details of your 
membership in or affiliation with each organization, in- 
cluding (1) the name and location of each such organiza- 
tion; (2) the nature and extent of your activities therein; 
(3) the approximate dates of your membership or affilia- 
tion; (4) the titles of any positions or offices held by you 
in each such organization; and (5) such other information 
as you may consider necessary. 

You have the right to answer these charges in writing 
within thirty (30) days from the date of your receipt of 
these charges. You are requested to answer each and 
every allegation in the charges, setting forth fully and in 
detail all matters which you may consider pertinent, and 
to show cause why your employment with this Agency 
should not be terminated. Your answer must be sworn to 
or affirmed before a notary. You may support your answer 
by affidavits. Your answer should be forwarded to 
Mr. LeRoy A. Bordeau, Personnel Security Officer, 
Room 1335, National Labor Relations Board, Health, 
Education and Welfare Building, South, Washington 25, 
D. C. 

Your answer will be given consideration in accordance 
with the Regulations Relating to the Security Program of 
the National Labor Relations Board. Please state in your 
answer whether you desire a hearing pursuant to Sec- 
tion VII. B. and D. 2. of the Regulations, in the event 
that the Board does not determine to reinstate you on 
the basis of your answer, in accordance with Section VIL. 
D. 1. of the Regulations. 
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Enclosed for your guidance are copies of: 


(1) Executive Order 10450, dated April 27, 1953 

(2) Regulations Relating To The Security Program Of 
The NLRB 

(3) Attorney General’s ‘‘Designation of Organizations 
in Connection with the Federal Employees Security 
Program”’ 


By Direction of the National Labor Relations Board 
December 10, 1953 


LeRoy A. Borpzav, 
Personnel Security Officer. 
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Filed May 14,1958. Harry M. Hull, Clerk 


Exuisit B 


BeErorE THE NationaL Lasor Rexations Boarp UNDER THE 
Acency Security Procram 
Washington, D. C. 


In the matter of 
Gzrorce EB. Evans, Employee. 


Sworn ANSWER AND Request ror HEarine 


George E. Evans, the employee named above, submits 
this Answer to the Charges against him under the Federal 
Employee Security Program and respectfully requests that 
in the event the National Labor Relations Board does not 
determine to reinstate him on the basis of this Answer and 
the affidavits and exhibits attached hereto and by reference 
incorporated herein and made a part hereof, it grant him a 
hearing pursuant to Section VII B and D II of its security 
regulations. 

1. I deny that ‘‘in and about 1944”’ or at any other time 
whatsoever I was a member of the Communist Political As- 
sociation, the communist Party or any other organization, 
whatsoever, cited by the Attorney General as coming within 
the purview of Executive Order 10450. I state affirmatively 
that I have been opposed to communism at all times and 
that from 1937 until 1939 I opposed the communist party 
in the the public press of Austin, Minnesota by writing a 
series of articles (See pamphlet ‘‘I’m Labor’’ pp. 6-8 and 
typed copies of other letters and commentary in articles 
entitled ‘‘Voice of Labor’’ together with affidavit of Harry 
E. Rasmussen, publisher of the Austin Daily Herald, stat- 
ing my sole and exclusive authorship of the said articles 
and attesting to his knowledge of my part in combatting 
communism, attached hereto, incorporated by reference 
herein and made a part hereof). 

2. I deny that ‘‘During 1944 and 1945’’ or at any other 
time, whatsoever, I was a subscriber to ‘‘The Daily 
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Worker”? and/or ‘‘The Worker’’, communist daily and 
Sunday newspapers, respectively, and further I deny that 
I was then or at any other time a subscriber to any publica- 
tion which I at any time knew or had cause to believe was 
published by any of the organizations cited by the Attorney 
General as coming within the purview of the Executive 
Order 10450. 

3. I deny that during my employment with the George A. 
Hormel Packing Company I aligned myself with the com- 
munist element in that union and further state affirmatively 
that from the time when I had reason to believe that there 
was a communist element in the union at the Hormel plant 
which was in the middle part of 1937 I, alone at first and 
under threat of bodily harm, vigorously opposed the efforts 
of that element to infiltrate and seize control of that union 
and of the labor movement in and about the city of Austin, 
Minnesota, by word and deed, specifically by speeches in 
union meetings and by a series of written articles appearing 
in the Daily Herald, a newspaper of general circulation 
in ‘Austin, Minnesota. By these actions I substantially 
contributed to the defeat of the attempts of the communist 
and/or radical element to infiltrate and seize control of the 
union in the Hormel plant and the labor movement in and 
about the city of Austin. (Copies of the letters and articles 
above referred to reprinted in a pamphlet entitled ‘‘I’m 
Labor’’ and typed copies of other letters and articles en- 
titled ‘“Voice of Labor’’ together with an affidavit of Harry 
E. Rasmussen, publisher of the Daily Herald, stating my 
sole and exclusive authorship of all of the said articles and 
attesting to his knowledge of my part in combatting the 
communist and radical element in the union at the George 
A. Hormel Packing Company and in and about the city of 
Austin, are attached hereto incorporated by reference 
herein and made a part hereof.) 

I deny that during my employment with the George A. 
Hormel Packing Company prior to 1945 or at any other 
time or place I was closely and sympathetically associated 
with Matthew Kovacic, and I further deny that I had then 
or have ever had reasonable cause to believe that Kovacic 
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was a member of the Communist Party or sympathetic with 
its aims. 

I affirmatively state that I knew Matthew Kovacie from 
the beginning of my regular employment by the George A. 
Hormel Company in 1933 until he left the employment of 
the company in 1939 or 1940; that we were both employed 
as cattle butchers in the beef kill section of the Hormel 
Plant which section numbered at most times approximately 
70 or 80 persons; that from its formation in November, 1933 
he and J were members of the union at the Hormel plant 
numbering approximately 2,000 persons and were present 
at some of the same union meetings. It was the custom for 
employees in the beef kill section to congregate after work 
in a saloon known as Mike’s Bar in the city of Austin. 
Frequently twenty or thirty, sometimes more of us would 
congregate at that place and in many instances Kovacic 
and I were both present. On numerous such occasions the 
entire group would enter into discussions pertaining to the 
work of the beef kill section and to union affairs. To the 
best of my recollection Kovaciec took some part in the dis- 
cussions at Mike’s Bar but never took an active part in 
union meetings. I never associated with Kovacic socially. 
Kovacie left the employ of the Hormel Company in 1939 
or 740. I have not seen him or had any contact whatsoever 
with him since that time. 

I admit that in the manner and to the extent hereinafter 
set forth I was during my employment with the George 
A. Hormel Packing Company prior to 1945 associated with 
Eddie Folan. I deny that I then knew or now know him 
to have been a member of the Communist Party or to 
support its program and deny that I have ever had reason- 
able cause to so believe. Attached hereto and by reference 
incorporated herein and made a part hereof is an affidavit 
of Fayette Sherman, personnel director of the George A. 
Hormel Company in which he states inter alia that he has 
known Folan for twenty years, that Folan is still employed 
by the Hormel Company and he (Sherman) has never had 
reasonable cause to believe and does not believe that Folan 
is or was a communist. 
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As more fully appears in my affidavit attached hereto 
and made a part hereof I first became acquainted with 
Folan when I was hired by the Hormel Company in 1933. 
Folan was a highly skilled butcher already employed by the 
company. I was assigned to work beside him and learned 
the trade from him. He was one of the active organizers of 
the union when it was formed later in 1933 and invited me 
to become a member. Folan was thereafter active in the 
union’s affairs particularly in supporting the interests of 
the beef kill section employees against the interests of em- 
ployees in other divisions of the plant in a long and bitter 
contest over plant versus departmental seniority ; in oppos- 
ing during 1934 or °35 the affiliation of the Hormel local 
which was then independent with the Amalgamated Meat 
Cutters and Butcher Workmen, A.F. of L., in opposing 
during 1934 alignment of the local with the Farmer Labor 
Party and in opposing a strike in 1936. I, as well as the 
majority of all employees, agreed with each of those posi- 
tions and none of these actions were taken. For my activ- 
ities in opposing the communist and/or radical element in 
the Hormel union in 1937 Folan commended me. From 
1933 until 1940 at which time his wife died, my wife and I 
occasionally visited Folan in his home socially and he and 
his wife occasionally visited us. In 1940 I served as pall- 
bearer at the funeral of his wife at Queen of Angels Roman 
Catholic Church in Austin, Minnesota of which they were 
members. After this, Folan being a widower with no family 
sought other single companions and we had no further 
social contacts at each others homes. My associations with 
him thereafter were limited to service on the company’s 
war bond committee, attendance at union meetings, chance 
meetings in Mike’s Bar and work contacts. Since 1944 when 
I left the company I have met Folan three or four times by 
chance on the streets of Austin. 

I'further state that in 1934 and on other occasions during 
intra-union controversies I have heard Folan accused of 
being a communist; that he always denied and ridiculed 
such accusations; that on one occasion between 1933 and 
1937 I myself asked him if he were or had ever been a 
communist and that he denied it. I further state that I 
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never credited such accusations because they were always 
made as epithets by persons opposing him on the seniority 
or other issues which issues arose from conflicts of interest 
and had no relation to communism. I further state that I 
never know Folan to advocate or support any proposal 
known or generally believed to be a part of the communist 
party line, but rather that in opposing affiliation with the 
Farmer Labor Party and in successfully opposing a con- 
templated strike in 1936, he took positions clearly in oppo- 
sition to the communist party line as it was then commonly 
understood. 

4, I deny that ‘“During 1943” or any other time I worked 
closely with Martin Mackie or that, except as hereinafter 
set forth, Mackie was known to me or reported to me to be 
a high communist official. 

I affirmatively state that I had the following contacts and 
no others with Martin Mackie; that they occurred in 1942 
rather than 1943 as stated in the charges; I had no contacts, 
whatsoever, with him in 1943 or thereafter. As will more 
fully appear in my affidavit attached hereto and made a 
part hereof, I first met Mackie in April, 1942 at which time 
he was introduced to me by a person unknown to me but 
identifying himself as a representative of Governor Harold 
Stassen’s Victory Coordinating Committee who showed me 
credentials signed by Governor Stassen to that effect, on 
which occasion I discussed with Mackie and the individual 
who had introduced him to me the progress of the union’s 
Farm Service Committee of which I was director. In June 
or July 1942 Mackie telephoned me and asked me to meet 
him at the Fox Hotel in Austin with respect to the same 
matter. I did so and we went to the Hub Restaurant for 
lunch. He asked me to write an article covering the activi- 
ties of the Farm Service Committee, but when he evaded 
identifying the publication in which the proposed article 
was to appear I became suspicious and evaded a commit- 
ment to write the article. Some time thereafter I saw in 
one of the Twin City papers an article in which Mackie 
was identified as state director of the communist party. 
This was the first occasion from which I had reason to 
believe that Mackie was a communist. 
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In October 1942 Mackie telephoned me and again asked 
that I meet him at the hotel. As soon as he identified him- 
self I hung up. I have neither seen nor communicated 
with Mackie since that time. 

I deny that on my discharge from the Army in August, 
1944 or at any other time, I notified the communist head- 
quarters in Minneapolis of that fact. With respect to this 
charge, I, upon belief that the incident to which charge 
No. 4 has reference is as follows; I affirmatively state: 
In early September of 1944 following my discharge from 
the Army I visited the headquarters of an organization 
known as Veterans for Roosevelt. There I met and talked 
briefly with Elmer A. Benson, former governor of Minne- 
sota, who appeared to be in charge. I gave him my name 
and address, and he asked me to take back to Austin some 
literature of the Veterans for Roosevelt organization. As 
I was leaving his office, I met in his outer office an individual 
whose name I do not recall who asked me to come with 
him to get campaign material. I assumed that he bad refer- 
ence to the literature which I had discussed with Benson. 
I accompanied this individual several blocks and up a flight 
of stairs to a newstand and book store. When I noticed 
the 'titles of some of the books and magazines displayed in 
that place I immediately left. I deny that prior to entering 
this book store I had knowledge or reasonable cause to 
believe that the book store was a Communist Party Head- 
quarters. I deny that, at any time, I knew of and have 
entered any other place, known or believed by me to have 
been a Communist Party Headquarters. 

5. I deny that during the latter 1930’s or at any time, 
whatsoever, I was a dues paying member of the Socialist 
Workers Party. I affirmatively state that as appears from 
the newspaper articles hereinabove mentioned, and attached 
hereto I vigorously and successfully opposed efforts of this 
organization to infiltrate and seize control of the labor move- 
ment in and about Austin, Minnesota during that same 
period. 

6. I deny that I falsified my applications (forms 57) for 
employment with the National Labor Relations Board by 
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denying therein that I had ever held membership in the 
communist party or any communist organization, or in any 
organization which advocates the overthrow of the United 
States government by force and violence. I do now affirm 
and reiterate those denials. 

7. I admit that I omitted mention of the arrests cited 
but deny that this constituted willful falsification. It arose 
rather from my misunderstanding of the proviso to that 
question as it appears on form 57. I assumed that no 
arrests for which fines not exceeding $25.00 were imposed 
were to be listed. 

8. I deny that on said applications for employment I 
stated that I had ever been employed by the U.A.W., 
C.LO. As amore careful reading of these forms will clearly 
indicate I stated that I had been employed by the U.P.H.W., 
C.LO. (United Packing House Workers of America) by 
which organization I was in fact employed while on leave 
of absence from the Hormel Company. 

9. In answer to the interrogatories of the Security Officer 
contained in the Charges I state as follows: 

For answer to the interrogatory, ‘‘Are you now or have 
you ever been a member of, or in any manner affiliated with 
the Communist Party, U.S.A.?’’; the answer is ‘‘No.”’ 

For answer to the interrogatory, ‘‘Are you now or have 
you ever been a member of, or in any manner affiliated with 
any of the other organizations on the enclosed list’’; the 
answer is ‘‘No.”’ 

I submit upon this Sworn Answer and the affidavits and 
verified exhibits incorporated herewith that the Charges 
herein are without merit and have been disproved. As the 
Answer and the matter submitted with it affirmatively show, 
my conduct, antecedent to my Federal employment, in defy- 
ing and fighting communism and my almost three years of 
satisfactory service with the Federal Government prove, 
it is earnestly contended, that my continued employment 
is clearly consistent with the interests of the national 
security. Therefore, it is respectfully prayed of the Per- 
sonnel Security Officer and the Legal Officer that they find 
that the Charges are without merit and that they recom- 
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mend to the Board that the Charges be dismissed and that 
the Board so determine. 
Respectfully submitted, 
Grorce BE. Evans, Employee. 


Dated at Winston-Salem, N. C. This day of Decem- 
ber, 1953. 


Subseribed and sworn to before me this day of De- 
cember, 1953 at Winston-Salem, N. C. 


Notary Public. 


My commission expires on 





Filed May 14, 1958. Harry M. Hull, Clerk 
Exxursit C 


April 7, 1954 


Mr. George E. Evans, 
Apartment 21-C, College Village, 
Winston-Salem, North Carolina. 


Dear Mr. Evans: 


This is to advise you that after a complete review of the 
entire record in your case under Public Law 733 and Execu- 
tive Order 10450, the National Labor Relations Board has 
today ordered that your employment be terminated effec- 
tive April 6, 1954, close of business. 

Standard Form 50, Official Notice of Personnel Action is 
enclosed herewith. 


By Direction of the Board: April 6, 1954. 


Axrtaur H. Lane, Director, 
Division of Administration. 


Enclosure. 








Filed June 6, 1958. Harry M. Hull, Clerk. 
AFFIDAVIT. 


Srate or South CaRroLina, 
County of Richland. 


Exzzson D. Surru, Jn., being duly sworn, deposes and 
says: 


1. I have carefully examined Exhibits Nos. 3 through 
18 attached to this affidavit which I understand to be 
copies of Exhibits 3 through 18 accompanying the com- 
plaint in the case of Evans v. Leedom, et al., filed in the 
United States District Court for the District of Columbia 
on June 12, 1957. 

9 Each of Exhibits Nos. 3 through 18 attached to this 
affidavit is a true and exact copy of correspondence from 
me to George E. Evans and to attorneys in the District of 
Columbia and to me from George E. Evans and attorneys 
in the District of Columbia. 


Exuson D. Smits, JR. 


Subscribed and sworn to before me this 2nd day of 
June, 1958. 


J. W. Tuomas, Jz., 
Notary Public for 
South Carolina. 


My commission expires: At Pleasure of Governor. 





Filed June 26, 1958. Harry M. Hull, Clerk. 
UNITED STATES DISTRICT COURT FOR THE DIS- 
TRICT OF COLUMBIA 
Civil Division 
Civil Action No. 1403-57 
Gzorcz E. Evans, Plaintiff, 

Vv. 


Boyp Lerpom, Ase Murnocx, Josern A. Jenxins, Pani 
Ray Rovcers, SrepHen S. Bean, Individually and as 
Members of the National Labor Relations Board, Defend- 
ants. 


ORDER 
This cause having been heard on plaintiff’s and defend- 


ant’s motions for summary judgment, and the Court having 
considered the entire record, the pleadings, affidavits, de- 
positions and memoranda of points and authorities filed 
herein, and there having been a full and complete hearing 
and the Court having found that there is no genuine issue 
as to any material fact and that the defendant is entitled 
to judgment as a matter of law, it is therefore, by the 
Court this 26 day of June, 1958: 

Orverep that the plaintiff’s motion for summary judg- 
ment be, and the same hereby is, denied; and it is 

FourtHer Orperep that the defendants’ motion for sum- 
mary judgment be, and the same hereby is, granted, and 
that the complaint be, and the same hereby is, dismissed 
with costs to the defendant. 


Epwarp M. Cunkgan, 
Judge. 

















Filed August 8, 1958. Harry M. Hull, Clerk. 


UNITED STATES DISTRICT COURT FOR THE DIS- 
TRICT OF COLUMBIA 


Civil No. 1403-57 
Gzorce EB. Evans, Plainisff, 


Vv. 


Boyp Leepom, et au., Defendants. 


Notice or APPEAL 


Notice is hereby given this 8th day of August, 1998, that 
plaintiff hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of 
this Court entered on the 26th day of June, 1958 against 
said plaintiff. aie 
JosepH L. Ravu, JR., 

Attorney for Plaintcff, 
1631 K Street, N. W., 
Washington 6, D. C. 


James T. Devine, 
Department of Justice. 


Oxrver Gascs, 
U. S. Attorney 
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Excerpts From tHe Dxposrtion or Gzorcs BE. Evans 


Page 3: 


Whereupon—Georce EB. Evans, a witness of lawful age, 
was duly. sworn by the Notary Public and, being examined 
by counsel, testified as follows: 


Direct examination. 


By Mr. Heflin: 


Q. Will you state your full name, please sir? 

A. George E. Evans. 

Q. Where do you reside, Mr. Evans? 

A. At the moment I am at 15-E College Village, Winston 
Salem, North Carolina. 

Q. Where are you employed at the present time? 

A. Unemployed. 

Q. Where was the last place that you worked, Mr. Evans? 

A. With the Upholsterers International Union of North 
America, Philadelphia, Pennsylvania, field staff man in the 
South. 


Page 4: 


Q. What salary did you have while you worked for that 
Union? 

A. $75 a week. 

Q. Was that before or after tax deduction? 

A. That was before tax deductions. It was gross. 

Q. Did you have an expense accountf 

A. We did. 

Q. What was the expense account you had? 

A. $12 a day, per diem, hotel and meals and 8 cents a 
mile for mileage. 

Q. When were you first employed by that Union? 

A. July 15, 1954. 

Q. How long did you work for them? 
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A. From that date until February 15 of this year, when 
there was a reduction in force. 

Q. You worked continuously with that Union during that 
period? 

A. I did. 

Q. At the same salary? 

A, At the same salary. 


Page 5: 


Q: You are a veteran of one of the wars, are you not? 

A. World War II. 

Q. World War II. What branch of the Service were you 
in? 

A. Army. 

Q. Were you drafted? 

A. I was. 

Q. On what date were you inducted? 

A. On March 3, 1944. 


* * * * e 


Q. How long were you in the service? 

A. I was in the Service approximately six months, Au- 
gust 23, 1944 I was given a medical discharge for an ulcer 
condition which developed during the period I was in the 
service, which was found. 


Page 6: 


Q. And when did you start to work for the National 
Labor Relations Board? 

A. February 6, 1951. 

Q. What position did you hold? 

A. Field Examiner. 

Q. And did you work in the general office here in Wash- 
ington? 

A. I did not, I was assigned to the field office in Winston 
Salem, North Carolina. 
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Q. Does that field office cover a particular district? 
A. It does. It covers the Carolinas. 

Q. North and South Carolina? 

A. Right. 


Page 7: 


Q. Will you tell us generally what your duties were as 
field examiner? 

A. My duties as field examiner generally were the admin- 
istration of the Act. 

Now, specifically, it involved the investigation of unfair 
labor practice charges and the holding of National Labor 
Relations Board elections on processing of petitions. 


& * + * * * * 


Q. Did you have occasion to act as hearing officer? 

A. Where a consent agreement for an election was not 
worked out for various reasons, the hearing would be or- 
dered, at which time the field examiner would conduct the 
hearing, take a transcript of all material facts, including 
the various documents into the record for submission to 
the Board for determination. 

Q. Did you take testimony of witnesses? 

A. That’s right. 


Page 8: 


Q. Part of your duties consisted of investigating unfair 
labor practices, too, did they not? 

A. A major part. 

Q. A major part. What did that consist of? 

A. That consisted of contacting the complaining party 
which generally, in that part of the country, was a CA case 
or a case against an employer filed by a labor organization, 
and immediately upon assignment of that case, which was 
filed, the regional director would assign it to the field ex- 
aminer. The field examiner would then contact the charg- 
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ing party who was supposed to produce his witnesses, to 
take affidavits from those witnesses and to investigate all 
matters relating or pertaining to the charge, to get the com- 
pany’s defense, to evaluate the file and to make recom- 
mendations to my superior. 

Q. Would you contact witnesses at that plant other than 
the ones that the labor union would refer to you? 

A. In the event that in the course of the investigation 
it became apparent that the witnesses could throw light on 
the ease, we would contact them; that’s true. 


Page 11: 


Q. I believe that you stated your employment with the 
board was terminated on April 6, 1954? 

A. That’s right. 

Q. Prior to that time, had you been furnished with a 
statement, written statement, of the charges against you? 

A. I had. 

Q. And were you notified that you would be allowed 30 
days to answer the charges? And submit affidavits? 

A. I was. 

Q. Did you file an answer and submit affidavits? 

A. I did. 


Page 12: 


Q. And did you request a hearing? 
A. I did. 

Q. Did you get a hearing? 

A. I did. 


Q. Did you get a notification by the Board on April 7, 
1954? 

A. I did. 

Q. Did that communication tell you what the Board had 
recommended? | 

A. Yes, sir, not only, what they recommended; what they 
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ordered. That was the first knowledge I had of whatever 
action was taken as a result of that hearing. 


Page 13: 


Q. Now, what was there about this hearing that you com- 
plain about? 

A. The hearing only was that I was unable to appear with 
counsel. 

Q. In the complaint in this case, Paragraph 34, you state: 
‘‘The complainant states that the action of the defendants 
in dismissing the plaintiff from his position and in refusing 
to reinstate him was in violation of the Act of August 26, 
1950. That is, Public Law 733 of the 81st Congress.”’ 

A. What’s that? 


Page 14: 


Q. You don’t know what that is? 
A. No, I am not a lawyer. 


Q. Do you have any other complaints as to violations of 
the Veterans Preference Act? 
A. As far as—— 


Page 15: 


Q. As far as you know? 

A. As far as I know, the Veterans Preference Act gave 
me ten points for placement and whatever the 10-year pro- 
visions in the Act that relate to the tenture of the job. I 
am not familiar with, nor was I familiar with, the fact that 
there may have been open an appeal, but I was never ad- 
vised of it. 


Page 17: 


Q. Well, now, at the time that you were dismissed, I 
gather from your previous testimony here that you did 
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not take an appeal to the Civil Service Commission as pro- 
vided in the Veterans Preference Act? 

A. It was emphasized to me at the hearing by the At- 
torney that Executive Order 10400 was the ultimate and 
there was no—l was given no indication, in other words, 
that there could be an appeal to anyone. But the matter 
would then be processed through the Board for final action. 

Q. As a consequence, you did not take an appeal to the 
Central Civil Service Commission office here in Washing- 
ton? 

A. I did not. 

Q. And you did not take one to the Regional Office in 
Atlanta? 

A. Ldid not. The reasons set forth in that was, as I told 
you, that I appeared without counsel. 

Q. Did you have any discussions with any of the Civil 
Service Officials? 

A. None. 


Page 19: 


Q. Did you have any other income after you left the 
Board other than what salary you received? 

A. None whatsoever. 

Q. Did you receive any veteran’s compensations? 

A. I do. 

Q. How much is that a month? 

A. Sixty per cent service connected disability. 

Q. How much is the check each month? 

A. $133.84 with the new raise. 
Q. What was it at the time you left the Board? 

A. It was forty per cent. 

‘Q. How much was your check each month while it was 
forty per cent? 

“A. Let me correct that. I think it was twenty per cent 
that I was receiving while I was with the Board and at that 
time I think it was $33—and—something I recall. 

Q. Did you receive that disability at the time of your dis- 
charge? 

A. I did. 





Page 20 & 21: 


Q. What was the nature of that disability? 

A. The nature of the disability was ulcers which, during 
the period from date of discharge, until 1954, in February 
especially—or let’s put it a month or two before that— 
the summary suspension by the Labor Board, which was 
I was advised by the doctors and Veterans Hospital in 
Durham, North Carolina, worsened the condition and the 
condition during the spring, summer, and fall of 1954, dur- 
ing the time that I was unemployed. 

Q. By reason of your discharge from the Board, your 
disability compensation was not affected? 

A. No, the condition was. 

Q. After you were dismissed by the Board, did you make 
any application for positions in various places? 

A. I did. I made an application to the Upholsterers In- 
ternational Union in early May, 1954, which it took about 
six weeks or so to be processed before their General Exec- 
utive Board and as a result of that organization in July 
with my duties to begin the 15th of July. 

Q. In what year was that? 

A. 1954. 

Q. And that was the only place, I understand, that you 
applied for or sought employment? 

A. That’s the only place that I applied and sought em- 
ployment. 


Page 22: 


Q. I gather from what you have already testified, that 
you have had an ulcer condition over quite a period of 
time? 

A. It began while I was in service and it ended in Novem- 
ber of 1954, and I had a gastric resection of the stomach, 
four-fifths of it taken out. 
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Page 24 & 25: 


Q. Now, after you left the Board, did you have occasion 
on account of your condition, to go to any hospital? 

A. In November of 1954. Let me point out here that 
during that harrassing month, from December, 1953 when 
the summary dismissal, or summary suspension came, 
through to April when the Board took final action, were 
very distressing months. Then during that summer, the 
rest of the spring and summer and early autumn, the con- 
dition steadily deteriorated to the extent that when I was 
hospitalized on the 9th of November, 1954, they recom- 
mended surgery, said that—— 

Q. At what hospital was that? 

A. That was at the Veterans Hospital in Durham, North 
Carolina. 

Q. Were you operated on? 

A. I was operated on. They took four-fifths of my 
stomach. 


Page 25: 


Q. How long were you at the hospital on that occasion? 

A. I went in the hospital on the 9th of November and 
it was during that period from the 9th to the 24th, the day 
before Thanksgiving, that I was operated on. I think it 
was the 23rd or 24th during which all this pre-surgery 
testing was made and I remained in the hospital until 
about the 6th or 7th of December when I went home. I 
was discharged and remained at home in bed convalescent 
until about Christmas time. 


Page 26: ) 


Q. All of this hospitalization that you received and the 
doctor’s bills, if there were any, didn’t cost you anything? 

A. They came from the Government? They came from 
the Government, service-connected disability. 


& * e » * * * 
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Page 29: 


* * * * * * ad 


Q. When did you first determine that you needed a lawyer 
in connection with your dismissal from the National Labor 
Relations Board? 

A. About the first five minutes after I went into the 
hearing. 

Q. Did you ask the Board for an opportunity to see if 
you could get a lawyer? 

A. I was given an opportunity. It was told I could have 
a lawyer, but, as I told you, I had no money, I had to come 
to Washington at my own expense twice. I had to make a 
trip to Minnesota at my own expenses to get additional 
evidence in support of my position, and I had nothing but 
train fare. 


Page 30 & 31: 


Q. You made these trips by train, all of them? 
A. Train and bus. 
Q. When did you first make an effort to get a lawyer? 


A. I first made an effort to get a lawyer in December 
of 1954 immediately after I got up from convalescing, from 
surgery. 

Q. What efforts did you make? 

A. I contacted a lawyer in Columbia, South Carolina by 
the name of Ed Smith. 

Q. Is that Ellison D. Smith? 

A. Ellison D. Smith. 

Q. Associated with a lawyer by the name of—— 

A. Tom Bradley. They were both former Board lawyers 
who had resigned from the Board shortly before that and 
set up practice in Columbia, South Carolina. 

Q. Were you acquainted with them? 

A. I wasn’t acquainted with them but after thinking 
about who I should get, it occurred to me that they would 
be familiar with the proceedings and with the personnel 
on the Board and it might be advisable to retain them. 

Q. Were you able to retain them? 

A. Not successfully. 
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Q. The answer is no, you couldn’t retain them? 

A. I couldn’t retain them. 

Q. What was the reason for not retaining them? 

A. I was advised later on in 1955 by Smith—I think it 
was in March—several months after my initial contact 
with him, that since he and his partner, Tom Bradley, had 
connections with the Security Program, they felt they would 
be disqualified from representing me or handling my case. 


Page 31 & 32: 


Q. You mean that was—when was the first time that you 
received word from them that they would not handle your 
case? 

A. I think it was in March 1955. 

Q. Didn’t they write you a letter telling you that they 
were trying to get you a lawyer in Washington? 

A. They did, after that. 

Q. After that? 

A. Yes. They wrote me a letter several times through 
that same spring and summer advising, attempting to get 
lawyers. 

Q. Did you make any trips in Winston Salem to this law 
office—where was it located? 

A. Columbia. 

Q. Yes. 

A. 200 miles way. I made two trips. 

Q. When was the first one? 

A. The last week in December, ’54 and the next one was 
sometime, I believe, in March or April. I am not sure. It 
was at his request to come down and discuss it further. 
At that point he was discussing getting another lawyer, 
a lawyer in Washington whom he thought would handle it. 


Page 32: 


Q. Was he successful? 

A. He wasn’t. As it developed, around June, I think we 
got the answer from this lawyer; do you care for names? 

Q. Yes. Which lawyer did you have in mind? 

‘A. I think the first one he talked to was Joe Wells, here 
in Washington. He advised Wells had the matter in his 
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office for some weeks. I think it was in June that Wells 
finally advised Smith that he had contacted someone at the 
Labor Board, I think Mr. Mallet-Prevost and the gist of 
that conversation was that in the present climate, it would 
be useless to attempt to take legal steps at that time. 


Page 33: 


Q. Didn’t he also write you a letter telling you why Mr. 
Evans wouldn’t take the case? 

A. Mr. Evans? 

Q. Mr. Wells? 

A. He wrote me a letter briefly, just said that Wells 
thought it would be futile to take the case. 

Q. He had examined the file and didn’t think there was 
any merit to it? 

A. He didn’t say that. 

Q. You couldn’t be successful in having the Board re- 
consider it? 

A. What Smith told me on the phone was that Wells 
had made contact with Mallet-Prevost at the Board and 
Mallet-Prevost said at the present time he didn’t think 
that it would be worth while and on that basis, what Smith 
told me, on the basis of what Prevost told Wells was the 
reason why Wells didn’t take the case. 


Pages 33 & 34: 


Q. Did you make inquiry about any other lawyers other 
than the lawyer down in Columbia, South Carolina, 200 
miles away? 

A. No, he said that he was making the attempt. That 
was the arrangement; that he would attempt to get some 
lawyer to handle it. He was busy at the time. 


Pages 35 & 36: 


Q. Well, now, after you learned from Mr. Smith that 
neither one of the lawyers that he had communicated with 
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in Washington would take the case, what further efforts 
did you make to get a lawyer? 

A. I didn’t learn finally from Mr. Smith until late in 
August of 1955 that it would be futile to. It was his opinion 
that it would be futile to pursue it any further in view 
of the fact that two lawyers had already turned it down, 
and I think shortly after that he sent me his bill for $100.00 
which I paid. 


Page 36: 


Q. You paid it? 

A. Yes. 

Q. What further efforts did you make at that time to 
get a lawyer? 

A. Imade no efforts after that. I relied on his advice. 

Q. Now, when did you first learn that there was such a 
case pending as the Cole v. Young case? 

A. I believe it was a month or two after that, early in 
November 755. 

Q. Early November ’55? 

A. About the first of November. 

Q. From what source did you get that information? 

A. I think I read it in the New York Times. 

Q. Do you have a recollection of what you read in the 
paper at that time? 

‘A. That there were several cases pending, that it was 
Cole vs. Young that had been pending. It was in the courts 
and there was going to be a determination made. 

Q. And then you made no further efforts to get a lawyer? 

A. I didn’t. 


Page 37: 


Q. You have some lawyers now. When did you get them? 
A..In August of 1956. 

-Q. How did you happen to get in contact with them so 
soon? 

“A. After I read about the Supreme Court’s decision, 
Cole versus Young, which again I got from the New York 
Times, I wrote the Board a letter, a letter to the General 
Counsel, and an identical letter to the Chairman of the 
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Board outlining that in view of the Court’s decision, that 
I felt that I had been illegally discharged under 10450 and 
asked them to reinstate me. 

Q. Who advised you to write such a letter? 

A. No one advised me. I did that on my own initiative. 

Q. When did you say you wrote that letter? 

A. Immediately after the Cole decision of the Supreme 
Court. I recall at the end of June or the first of J uly. 

Q. And did you get a reply to that? 

A. Twentieth of July, I got a reply from Mallet-Prevost, 
one of the attorneys for the Board, advising me that my 
request would be taken under consideration; I would hear 
from him shortly. 

Q. And he did notify you? Turned you down, didn’t he? 

A. A month later I got a letter from him saying there 
appears to be a matter of laches here and we feel, under 
those circumstances we are compelled to reject your re- 
quest. 

* = * * * * * 
Page 40: 

Q. Now, he filed a petition with the board for you, didn’t 
he? 

A. He did. 

Q. That was turned down? 

A. That was turned down. 

Q. You were advised of that? 

A. Yes. 

Q. Now, after that petition was turned down, did you 
take appeal to the Civil Service Commission? 

A. I did not because I wasn’t under the impression that 
the Civil Service Commission would grant an appeal or 
that we had any recourse to an appeal. 

Q. You had read about the Cole vs. Young decision? 

A. I had. 

Q. Which was reversed because the Commission would 
not give Cole an appeal; went up to the Supreme Court 
and they said that they are entitled to an appeal. 

A. I recall something of that nature. 
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PROCEEDINGS 


Thereupon, Arraur H. Lane, was called for examination 
by counsel for the plaintiff and, having been first duly 
sworn by the Notary Public, was examined and testified as 
follows: 


Examination by Counsel for Plaintiff. 


By Mr. Silard: 


Q. State your name, please. 

A. Arthur H. Lang. 

Q. And your position with the Government? 

A. Director, Division of Administration, National Labor 
Relations Board. 

Q. Are you the same Arthur H. Lang who swore to an 
affidavit the 9th day of May 1958 in the case of Evans 
versus Leedom and others? 

A. I am. 

Q. Do you have that affidavit before you there? 

A. I do. 

Q. I direct your attention to the 6th paragraph of the 
affidavit. In the second sentence you state: 

‘“‘The plaintiff’s former position has been filled since 
about July 1954 and the present incumbent would have to 
be replaced in the event of plaintiff’s reinstatement.”’ 

What position is it to which you have reference that you 
state was filled since about July 1954? 

‘A. The position of Field Examiner that the plaintiff 
held at the time he was separated from the service. 

Q. And who filled that position in July 1954? 

'A. I don’t know the name of the person that was hired 
at that time. 

Q. Who holds the position now? 

A. I don’t know. 

'Q. Well then, upon what do you base the statement that 
the present incumbent would have to be replaced in the 
event of plaintiff’s reinstatement? 

A. The reason for that is that if the plaintiff is reinstated 
it would mean that we would have to go into a reduction 
in force. 
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Q. A reduction in force among field examiners? 

A. Amongst the field examiners, and therefore I don’t 
know which field examiner would be so hit on a reduction 
in force. 

Q. Why would you have to go into a reduction in force? 

A. Because at the present time there is not sufficient funds 
in our budget to hire any more field examiners. 

Q. Which budget is that? 

A. Fiseal year 1958. 

Q. When will that fiscal year end? 

A. June 30, 1958. 

Q. What will be the situation after June 30, 1958, with 
respect to the necessity of a reduction in force? 

A. No one knows at the present time. 

Q. Why is that? 

A. Because Congress has not appropriated any money 
for us for fiscal year 1958. 


Mr. Mallet-Prevost: 1958 or 1959? 
The Witness: 1959. 


By Mr. Silard: 


Q. Is there a recommendation before Congress for an 
appropriation for you for that year? 

A. Yes, there is. 

Q. Is there provision in the recommendation for funds 
which would cover the employment of an additional field 
examiner? 

A. The President’s recommendation would cover addi- 
tional positions in the field. However, House action will not 
permit any additional positions in the field. 

Q. What do you mean by House action will not permit? 

A. Well, the President’s recommendation goes before the 
House of Representatives first. The House of Representa- 
tives voted our appropriation out at a cut of what the 
President recommended. If that cut were to stand through 
the Senate action, there would be no funds available for 
additional personnel there. 

Q. There are a number of vacancies in authorized field 
examiner positions at the present time, are there not? 
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A. There are vacancies at the present time in profes- 
sional positions in the field. However, due to lack of funds, 
no hiring is being done to fill any professional position 
in the field. 

Q. What is a professional position in the field? 

A. Professional position in the field covers field exam- 
iner positions and field attorney positions. 

Q. All field examiners are under the category of pro- 
fessional position in the field, is that right? 

A. That is right. 

Q. How many such vacancies are there among field 
examiners at the present time? 

A. I don’t know. 

Q. There are a substantial number, are there not? 

A. I would not say a substantial number. There are 
some vacancies in professional positions in the field. 

In other words, the authorized strength of professionals 
in the field is not up to the maximum permitted under our 
fiscal 1958 budget ceiling. 

Q. When was the last new field examiner hired or made 
a field examiner with the Board? 

About 1951. 

Q. Have there been no persons made field examiners 
since 1951 with the Board? 

A. That is correct. 

Q. All those persons who now hold positions as field 
examiners with the Board held them in 1951? 

A. Right. 

Q. Well, I direct your attention to your affidavit in which 
you say that the plaintiff’s former position has been filled 
since about July 1954. 

Tf no new field examiners have been given jobs as field 
examiners since 1951, how was his position filled in 1954? 

A. The policy of the agency has been to hire attorneys 
to replace field examiners. This policy has been discussed 
with the Bureau of the Budget on the basis that it is more 
efficient for the agency’s activity to have an attorney in 
the field offices. 

-Q. Do you mean then an attorney was hired to fill the 
field examiner position vacated by the plaintiff? 
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A. That is correct. 

Q. And that attorney holds a position as field examiner, 
is that right? 

A. No. That attorney holds a position as an attorney. 

For way of explanation, when the ceilings are set by the 
Bureau of the Budget for professional people out in the 
field, we do not break it down between field examiner and 
field attorney, largely because the field attorney, in the 
opinion of the agency heads, can follow through completely 
on any investigaton that is started. 

Q. Then it is your testimony that since 1951 field attor- 
neys have been hired to do the job of field examiners rather 
than not attorneys? 

A. Field attorneys have been hired to do some of the 
work that the field examiners have been doing with the 
thought in mind that when they investigate a case they can 
bring the case on up into trial, rather than where a field 
examiner would investigate a case he would do just the 
investigation and have to turn it over to a field attorney, 
requiring additional work. 

Q. When was the last such field attorney, as distinct 
from a field examiner, hired? 

A. I would say about six months ago was the last field 
attorney hired. 

Q. Are there provisions in the new budget to permit 
the hiring of further field attorneys? 

A. There are provisions in the fiscal 1959 budget for 
additional professional positions in the field. 

Q. When was the last occasion on which a field examiner 
was removed from that position by virtue of retirement, 
illness, other employment, or any other cause? 

A. Throughout the entire country? 

Q. Yes. 

A. Just last month, two by death. 

The Witness: Off the record. 


(Discussion off the record.) 


A. (Continuing) I do know we had two deaths of field 
examiners last month. 
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By Mr. Silard : 


Q. Are you aware of a letter which I addressed to the 
Justice Department and of which I sent a copy to represen- 
tative of the Board in which I stated our understanding 
that the Regional Director in Winston-Salem was anxious 
to have the plaintiff working for him as a field examiner 
if the plaintiff were to be re-employed? Have you seen that 
letter? 

A. I have seen that letter. 

Q. Did you or to your knowledge did anyone else take 
any steps to verify that information with the Regional 
Director down there? 

A. Not that I know of. 


Q. No one has contacted him to see whether my represen- 
tation was correct? 

A. I wouldn’t say that no one has contacted him. To the 
best of my knowledge, I don’t know whether anyone has. 

Q. You have not? 

A. I have not. 

Q. You have seen no communication with him on that 


subject? 
A. I have seen no communication with him. 


Mr. Silard: I have no further questions. 
Examination by Counsel for Deponent. 
By Mr. Heflin: 


Q. Do you know whether or not George E. Evans is an 
attorney? 
A. I don’t think he is. 


‘Mr. Heflin: I have no further questions. 
Artuour H, Lane. 


(2191-5) 
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Comes now appellant and petitions for a rehearing of 
this Court’s judgment of February 26, 1959 on the ground 


Care 








that the Court apparently overlooked the record on the 
very question it found determinative of the case: 


1. As appellees concede, appellant was wrongfully dis- 
charged in April 1954 from a nonsensitive-designated Gov- 
ernment position under the inapplicable Government Em- 
ployee Security Program. This Court has, however, held 


(1) 
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appellant barred by laches, distinguishing its decision in 
Duncan v. Summerfield, 102 U.S. App. D.C. 185, 251 F. 2d 
896, solely on the ground that ‘there is no suggestion 
that he [appellant] contemplated a suit for reinstatement 
prior to the Cole case, much less that he was advised to 
await the result of that case before bringing suit.”’ ian. 
so holding, this Court apparently overlooked unrebutted 
portions of the record which, by pleading, affidavit and dep- 
osition, establish that appellant, just like Duncan, had 
contemplated suit for reinstatement and was awaiting the 
result of the Cole case. : 

Contrary to the Court’s remark that ‘‘there is no sug- 
gestion that he contemplated a suit for reinstatement’’, 
appellant’s unchallenged deposition makes clear that long 
before the Cole decision he had contemplated such a suit.? 
And the Court is equally mistaken in its alternative dis- 
tinction that appellant was not, as was Duncan, awaiting 
the result of the Cole decision (see Appendix, infra, p. 


6). The record is quite clear that appellant was in 


fact awaiting the result of Cole, having personally learned 
of its pendency in November of 1955: paragraph 27 of the 


1The Court also refers to the companion decision by @ different panel 
on the same date in Jones v. Summerfield, No. 14,705, where the em- 
ployee’s assertion that he was awaiting the result of Cole was dismissed 
as “unsupported by the pleadings or by affidavits.” As we show herein, 
however, the same assertion is supported in the instant case both by the 
pleadings and by affidavit. See infra, pp. 2 to 4. 

2 Page 32 of appellant’s deposition (not printed) includes the following 
colloquy between the Government and appellant: 

“Q. What legal steps did you have in mind at that time? [1955] 

A. The steps I had in mind was either to get the Board to reconsider 
or to stert legal action. That is why I went to a lawyer to find out what 
would be the best thing to do. 

Q. Did any lawyer advise you about taking legal action, or advise you 
about taking legal action? 

A. Smith advised me of this: 

‘He said that first of all, he says, we should ask the Board to reconsider 
its action first, as a prior step . . .” (emphasis added). 
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Complaint, which ts verified by appellant’s affidavit (J.A. 
38), alleges: 


‘27. On November 21, 1955, the Supreme Court of 
the United States granted certiorari in the case of Cole 
v. Young (350 U. S. 900) on the issue, among others, 
whether persons in ‘non-sensitive’ Government posi- 
tions were subject to the provisions of Executive Order 
10450. Thereafter, plaintiff temporarily discontinued 
his attempts to obtain Washington counsel pending the 
outcome of the litigation in the case of Cole v. Young. 
Plaintiff was hopeful that the decision in the Cole case 
would make it unnecessary for him to undertake the 
expense and effort of litigating the identical issue 
pending in the Supreme Court”’ (J.A. 4). 


Nothing in the record rebuts this explicit and verified al- 
legation that appellant consciously awaited the outcome of 
Cole, as did Duncan; on the contrary, the Government’s 
interrogation of appellant by deposition elicited the source 
of appellant’s personal knowledge of the pendency of the 
Cole case, whose benefits appellant reasonably believed 
would accrue to himself without separate litigation if Cole 
was successful in his suit.’ 


3“Q. Now, when did you first learn that there was such a case pend- 
ing as the Cole v. Young casc? 

A. I believe it was a month or two after that, early in November ’55. 

Q. Early November ’55? 

A. About the first of November. 

Q. From what source did you get that information? 

A. I think I read it in the New York Times. 

Q. Do you have a recollection of what you read in the paper at. that 
time? 

A. That there were several cases pending, that it was Cole vs. Young 
that had been pending. It was in the courts and there was going to be a 
determination made” (J.A. 72). 

The article in the New York Times of November 22, 1955, p. 15, discussed 
the Supreme Court’s decision of November 21, 1955, “to review a case 
involving the Government’s right to dismiss a federal employee from a 
non-sensitive job as a security risk.” 
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Because, the briefs before this Court did not focus upon 
the question whether appellant contemplated suit prior to 
Cole or was awaiting the outcome of Cole, this Court ap- 
parently overlooked the foregoing portions of the record 
demonstrating that petitioner learned of Cole and ‘‘was 
hopeful that the decision im the Cole case would make tt 
unnecessary for him to undertake the expense and effort of 
litigating the wdentical issue pending in the Supreme 
Court.’’ ‘Since the entire premise of this Court’s decision 
is thus repelled by the uncontroverted record before the 
Court, appropriate reconsideration and modification of this 
Court’s judgment appears to be required. 

2. If, on the other hand, the Court’s decision is not 
actually predicated on the expressed distinction of Duncan 
that appellant was not ‘‘awaiting”’ the Cole decision (a dis- 
tinction, as we have shown, which is wholly rebutted by the 
record), then there is no difference between the two cases 
and a rehearing should be ordered im banc to resolve what 
would appear to be a troublesome conflict between decisions 
of different panels of the Court. A substantial volume of 
Government employee litigation involving the issue of 
laches is regularly before this Court and the District Court 
below. One such case is presently pending here. Polevoy 
v. Summerfield, No. 14,718. Indeed, on the basis of the 
decisions in Duncan v. Summerfield, 102 U.S. App. D.C. 
185, 251 F. 2d 896, Tucker v. Brucker and Bernabei v. Sum- 
merfield, 102 U.S. App. D.C. 187, 251 F. 2d 898, a number 
of “‘laches’’? cases have just recently been settled in the 
District Court by the entry of consent judgments. If this 
Court has in Duncan adopted the Court of Claims rule that 
an employee may await the result of a suit by another 
‘‘ dismissed in similar cireumstances’’, the District Judges 
below should be so informed and the judgment in appel- 
lant’s case reversed; if, on the other hand, Duncan is no 
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longer the law, the entire Court should so rule rather than 
have the law left to conflicting interpretations by panels 
of this Court and the District Judges below. 

It is respectfully submitted that rehearing be ordered to 
clarify what appears to be a clear oversight concerning the 
facts of record on the question whether appellant was 
awaiting the outcome of the Cole decision; or, in the alter- 
native, if ‘awaiting Cole’’ is not deemed to be the deter- 
minative distinction of Duncan, Tucker and Bernabe, re- 
hearing should be ordered im banc to determine what in 
fact is the rule of laches in this jurisdiction when a Gov- 
ernment employee awaits the outcome of a suit by another 
employee discharged under identical circumstances. 


Respectfully submitted, 


JoserH L. Ravn, JR., 
JoHN SILARD, 
Attorneys for Appellant, 
1631 K Street, N. W.., 
Washington 6, D. C. 


Certificate of Good Faith 


It is hereby certified that this Petition for Rehearing is 
presented in good faith and not for delay. 


JoserH L. Rava, JR., 
Attorney for Appellant, 
1631 K Street, N. W., 
Washington 6, D. C. 
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APPENDIX 
Period Between Dismissal and Cole Decision 


Dismissed April 6, 1954, from NLRB 
(J.A. 8). 
Moved family to North Carolina, per- 
July 1954 sonal difficulties, illness with aggra- 
August 1954 vated, acute ulcer condition (J.A. 2, 
September 1954 67-68). (8 mos.) 
October 1954 
November 1954 Ulcer operation in VA hospital (J.A. 68). 
December 1954 (1 mo.) 
January 1955 
February 1955 
March 1955 Extensive but unsuccessful efforts to re- 
April 1955 tain three separate attorneys in the 
District of Columbia and one in North 
Carolina (J.A. 9-26). (9 mos.) 


August 1955 
September 1955 
October 1955 


November 1955 Appellant learns from New York Times 
December 1955 of certiorari grant in Cole v. Young. 
January 1956 Awaits decision (J. A. 4, 38, 72). 
February 1956 (7 mos.) 


Supreme Court decision in Cole. 
Appellant requests Labor Board rein- 
statement under Cole (J.A. 27). 


4 Appellees implied in the District Court that appellant may have 
waited too long after the Cole decision before bringing suit. However, 
the record shows the contrary. One month after the Supreme Court 
decision in the Cole case, appellant requested the National Labor Rela- 
tions Board to reinstate him (J.A. 27). This request was denied on 
August 20, 1956 (J.A. 31). On October 31, appellant’s attorneys filed 
a formal Petition for Reconsideration with the Board (J.A. 5, 35). This 
was denied on February 1, 1957 (J.A. 32). Four months later appellant 
instituted this action. 
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PETITION FOR REHEARING IN BANC. 


Comes now appellant and petitions for rehearing m banc 
of the judgment of February 26, 1959, as modified by an 
order of this Court dated April 7, 1959. 

In Duncan v. Summerfield, 102 U.S. App. D.C. 185, 251 
F. 2d 896, a panel of this Court expressly adopted the 
Court of Claims rule that “‘a dismissed government em- 
ployee acts reasonably, and is not guilty of laches, if he 
awaits the result of a suit by another employee who was 


(1) 
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dismissed im stmliar circumstances.’’ In the instant case 
another panel of the Court has refused to follow Duncan, 
relying on two distinctions of the case wholly inconsistent 
with its basic principle. Thus, unless the Court grants 
in banc rehearing, its previous adoption of the Court of 
Claims rule on laches has actually been abandoned sub 
silentio.* : 

As the first ground of distinction, the Court states that 
appellant failed to follow up his ‘‘contemplation’’ of start- 
ing legal action until after the Supreme Court’s decision 
of Cole. But nothing in the << Duncan—Court of Claims 
rule’? permitting the employee to await the result of a suit 
by another dismissed in similar circumstances requires him 
to take action during the waiting period; on the contrary, 
that is exactly what Duncan held to be unnecessary during 
the period that the governing case is pending. The Court’s 
first distinction of Duncan ss thus actually a reversal of the 
Duncan—Court of Claims rule. 

Equally inappropriate is the alternative distinction of 
Duncan that there is no indication here that ‘‘any lawyer 
advised Evans to wait because of the pendency of Cole v. 
Young.’”’ Here appellant himself learned through the New 
York Times of the pendency of the Cole case involving 
the identical issue presented by his own discharge; it 
appears totally irrelevant from the point of view of his 


* Notwithstanding the verified allegation of appellant’s complaint that 
appellant had discontinued his attempts to obtain counsel hoping that the 
Cole decision would make litigation unnecessary, the panel decision 
questions whether appellant had originally “contemplated suit.” But the 
Court obviously did not rest its decision on this point for, on summary 
judgment, the Court cannot appropriately indulge its uncorroborated 
doubts in ‘the face of appellant’s explicit testimony on deposition that 
he had sought a lawyer “to get the Board to reconsider or to start legal 
action.” For an elaboration of the portions of the record detailing the 
sequence of events in appellant’s ease and demonstrating the applicability 
of the Duncan rule thereto, see appellant’s initial petition for rehearing, 
especially Appendix at p. 6. 
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reasonableness in awaiting the outcome of Cole and wholly 
inconsistent with the Duncan—Court of Claims rule, that 
he was advised to wait not by an attorney but by his own 
common sense. 

In short, the judgment herein so emasculates the very 
essence of the Duncan—Court of Claims laches rule, as to 
create a clear conflict with previous decisions of this Court 
and of the Court of: Claims. Under these circumstances 
an banc rehearing appears clearly appropriate. A substan- 
tial volume of Government employee litigation involving 
the issue of laches is regularly before this Court and the 
District Judges below. At least one such case is presently 
pending here. Polevoy v. Summerfield, No. 14,718. In- 
deed, on the basis of the decisions in Duncan v. Summer- 
field, 102 U.S. App. D.C. 185, 251 F. 2d 896, Tucker v. 
Brucker and Bernabet v. Summerfield, 102 U.S. App. D.C. 
187, 251 F. 2d 898, a number of ‘‘laches’’ cases have just 
recently been settled in the District Court by the entry of 
consent judgments for plaintiffs. | 

If this Court is adhering to the Duncan adoption of 
the Court of Claims rule that an employee may await the 
result of a suit by another dismissed in similar circum- 
stances, the District Judges below should be so informed 
and the judgment in appellant’s case reversed; if, on the 
other hand, Duncan is no longer the law, the entire Court 
should so rule rather than have so important an issue left 
to conflicting interpretations by differing panels of the 
Court. 


Respectfully submitted, 


JoserH L. Ravn, Jr., 
JoHN Sragrp, 
Attorneys for Appellant, 
1631 K Street, N. W., 
Washington 6, D. C. 








